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Plaintiff-Appellant Town of Avon, Colorado, a Colorado home rule
municipality (“Town”), by and through counsel, Garfield & Hecht, P.C., hereby
submits this Notice of Appeal and states as follows:

I. NATURE OF THE CASE

A. Nature of the Controversy

This appeal concerns the number of signatures required to trigger a recall
election of two Town Councilors who were elected in the Town’s November 6,
2018 general election. The dispute is one of statutory interpretation—specifically,
the meaning of the term “entire vote cast™ as that phrase is used in Title 31 of the
Colorado Revised Statutes (“Recall Statute”) and in Article XXI of the Colorado
Constitution. The Town asserts that “entire vote cast” means the number of
electors who participated in a municipal election, which, pursuant to the Recall
Statute and Article XXI, is calculated by the number of affirmative votes in favor
of a candidate, as well as all votes withheld by the voters—i.e., “undervotes.”
Defendant Avon Recall Committee (“Committee””) contends “entire vote cast”
means “votes cast,” which comprises only the number of affirmative votes for a
particular candidate.

The Town sought a declaratory judgment under C.R.C.P. 57 and C.R.S. §§
13-51-101, et seq. that the Town correctly calculated the minimum number of

signatures necessary to trigger a recall election under the Colorado Constitution
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and Colorado statute; and, in the alternative, seeking a declaration that the
signature requirements for a recall contained in Article XXI of the Colorado
Constitution and C.R.S. § 31-4-502(1)(d) violate the First and Fourteenth
Amendments to the United States Constitution.

B. Orders Being Appealed and Basis for Appellate Court
Jurisdiction

This is an appeal from the trial court’s June 23, 2021, Order Denying
Plaintiff’s Motion for Summary Judgment and Granting Defendant’s Cross-Motion
for Summary Judgment (“Order”). This Court has jurisdiction pursuant to C.R.S. §
13-4-102(1) and C.A.R. 1(a)(1).

C. Resolution of All Issues Pending Before the Trial Court

The Order resolved all issues before the trial court.

D.  Applicability of C.R.C.P. 54(b)

The Order resolved all claims among the parties and was therefore a final
judgment for purposes of C.R.C.P. 54(b).

E. Date of Entry of Order and Mailing

The Order was entered on June 23, 2021, and served electronically on
counsel for all parties on June 23, 2021.

F.  Extensions of Time for Filing Motions for Post-Trial Relief
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Not applicable. No extensions of time to file motions for post-trial relief
have been filed.

G. Date of Filing of Motions for Post-Trial Relief

Not applicable. No motions for post-trial relief have been filed.

H. Date of Denial of Motions for Post-Trial Relief

Not applicable. No motions for post-trial relief have been filed. See Parts
I(F) & (G), supra.

L. Requests for Extension of Time to File Notice of Appeal

No requests for extensions of time to file a notice of appeal have been made
or granted.

J. C.A.R. 3(d)(5) Compliance

The Order and all other orders subject to appellate review were issued by
Judge Granger, a district court judge in the Fifth Judicial District. Neither the
Order nor any orders subject to appellate review were issued by a magistrate where
consent was necessary.

I1. ADVISORY LISTING OF ISSUES TO BE RAISED ON APPEAL

1. Whether the trial court erred in denying the Town’s motion for
summary judgment.
2. Whether the trial court erred in granting the Committee’s cross-

motion for summary judgment.
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3. Whether the trial court erred in finding that the Town Clerk
incorrectly calculated the number of signatures required to trigger a recall election
of two Town Councilors (Councilor Tamra Underwood and Mayor Sarah Smith-
Hymes) who were elected at the November 6, 2018, general election.

4. Whether the trial court erred in finding that the phrase “entire vote
cast” as that phrase is used in Section 1 of the Article XXI of the Colorado
Constitution and C.R.S. § 31-4-502(1)(d) means only those votes that are
affirmatively cast in favor of a candidate.

5. Whether the trial court erred in ignoring the key components of the
legislative history of C.R.S. § 31-4-502(1)(d).

6. Whether the trial court erred in failing to consider or address the
Town’s argument that the signature requirements for a municipal recall contained
in Article XXI of the Colorado Constitution and C.R.S. § 31-4-502(1)(d) violate
the First and Fourteenth Amendments to the United States Constitution.

7. Any other legal error adverse to the Town made by the trial court.

8. Any issue raised by any other appealing party in this matter.

V.  PRE-ARGUMENT CONFERENCE
The Town does not request a pre-argument conference at this time.
VL. NECESSITY OF TRANSCRIPT

No evidentiary hearing occurred, and no transcript of the trial court
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proceedings below is necessary to resolve the issues raised on appeal. The Court
will need to review the record certified on appeal and the pleadings and briefs filed
with the trial court as well as the Order.

VII. COUNSEL TO PARTIES IN THE PROCEEDINGS BELOW

Christopher D. Bryan, A.R. #35522
Andrea S. Bryan, A.R. #40223
Paul F. Wisor, A.R. #36816
GARFIELD & HECHT, P.C.

0070 Benchmark Road, Unit 104
P.O. Box 5450

Avon, Colorado 81620

Telephone: (970) 925-1936
Facsimile: (970) 925-3008

E-mail: cbryan@garfieldhecht.com
E-mail: abryan@garfieldhecht.com
E-mail: pwisor@garfieldhecht.com
Counsel for Plaintiff-Appellant

Alan D. Sweetbaum, A.R. #13491

Andrew Miller, A.R. #44219

Sweetbaum Sands Ramming P.C.

1125 Seventeenth Street, Suite 2100
Denver, Colorado 80202

Telephone: (303) 296-3377

E-mail: asweetbaum@sweetbaumsands.com
E-mail: amiller@sweetbaumsands.com
Counsel for Defendant-Appellee

VIII. APPENDICES
Appendix 1:  Plaintiff’s Complaint filed December 1, 2020.

Appendix 2:  Defendant’s Answer and Counterclaim filed January 11,
2021.
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Appendix 3:  Plaintiff’s Motion for Summary Judgment filed February
25,2021.

Appendix 4:  Defendant’s Response to Plaintiff’s Motion for Summary
Judgment and Cross-Motion for Summary Judgment filed on April 16, 2021.

Appendix 5:  Plaintiff’s Reply in Support of Motion for Summary
Judgment and Response to Defendant’s Cross-Motion for Summary Judgment
filed on May 7, 2021.

Appendix 6: Defendant’s Reply in Support of Cross-Motion for
Summary Judgment filed on May 25, 2021.

Appendix 7:  The trial court’s Order of June 23, 2021.

DATED this 28" day of June, 2021.
Respectfully submitted,

GARFIELD & HECHT, P.C.

Ol e

Christopher D. Bryan, A.R. #35522
Andrea S. Bryan, A.R. #40223
Paul F. Wisor, A.R. #36816
Counsel for Plaintiff-Appellant
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CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that on June 28, 2021, a true and correct
copy of the foregoing NOTICE OF APPEAL was filed and served via the
Colorado Courts E-Filing System on the following:

Alan D. Sweetbaum, A.R. #13491

Andrew Miller, A.R. #44219

Sweetbaum Sands Ramming P.C.

1125 Seventeenth Street, Suite 2100
Denver, Colorado 80202

Telephone: (303) 296-3377

E-mail: asweetbaum(@sweetbaumsands.com
E-mail: amiller@sweetbaumsands.com

Clerk of Eagle County District Court
855 Chambers Avenue

P.O. Box 597

Eagle, Colorado 81631

s/Rachael Pudlo
Rachael Pudlo
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DISTRICT COURT, EAGLE COUNTY, COLORADG|
885 Chambers Avenue CA
P.O. Box 597

Eagle, Colorado 81631

Plaintiff:
TOWN OF AVON, COLORADO, a Colorado home
rule municipality

V.
Defendants:

AVON RECALL COMMITTEE, DR. TODD JON
ROEHR, TAMERA LAVINA STURGILL,

ADRIENNE AVRIL PERER, MARIA LYNN BARRY,
and PAUL W. JENICK, in their capacities as members
of the Avon Recall Committee
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Attorneys for Plaintiff:

Christopher D. Bryan, A.R. #35522
Andrea S. Bryan, A.R. #40223
Paul F. Wisor, A.R. #36816
GARFIELD & HECHT, P.C.

0070 Benchmark Road, Unit 104
P.O. Box 5450

Avon, Colorado 81620

Telephone: (970) 925-1936
Facsimile: (970) 925-3008
E-mail: cbryan@garfieldhecht.com
E-mail: abryan@garfieldhecht.com
E-mail: pwisor@garfieldhecht.com

Case Number: 2020 CV

Div..

This civil action is subject to
Simplified Procedure under
C.R.C.P. 16.1 because the damages
sought by Plaintiff do not exceed
$100,000.00.

COMPLAINT

The Town of Avon (“Town”), by and through counsel, Garfield & Hecht, P.C., hereby
states and alleges the following against Defendants Avon Recall Committee (“Committee”) and

its members (collectively, “Defendants”):

PARTIES, JURISDICTION, AND VENUE

1.
XX, Section 6 of the Colorado Constitution and located in

2358996.2

The Town is a Colorado home rule municipality organized pursuant to Article

Eagle County, Colorado.
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Town of Avon v. Avon Recall Committee, et al.
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2. The Committee is a recall committee formed for the purpose of recalling three
Town Council members.

3. Dr. Todd Jon Roehr is a member of the Committee, with an address of 228 W.
Beaver Creek Blvd., Avon, Colorado 81620.

4. Tamera LaVina Sturgill is a member of the Committee, with an address of 228 W.
Beaver Creek Blvd., Avon, Colorado 81620.

5. Adrienne Avril Perer is a member of the Committee, with an address of 211
Nottingham Rd. #D, Avon, Colorado 81620.

6. Maria Lynn Barry is a member of the Committee, with an address of 2520 Old
Trail Rd. #A, Avon, Colorado 81620.

7. Paul W. Jenick is a member of the Committee, with an address of 2455 Old Trail
Rd. #A, Avon, Colorado 81620.

8. Defendants Dr. Todd Jon Roehr, Tamera LaVina Sturgill, Adrienne Avril Perer,
Maria Lynn Barry, and Paul W. Jenick, are and have been, at all relevant times, the members of
the Committee.

9. The Court has jurisdiction over the parties to this civil action pursuant to C.R.C.P.
57 and C.R.S. 88 13-51-101, et seq.

10.  Venue is proper pursuant to C.R.C.P. 98 because the Town and Committee at
issue are located in Eagle County, Colorado, and because all acts relevant hereto occurred in
Eagle County, Colorado, and because the declaratory relief requested herein affects control of
the Town’s political and governing body located in Eagle County, Colorado.

GENERAL ALLEGATIONS

11.  On November 6, 2018, the Town held a general election in which eight candidates
sought election to the position of Town Councilor. There were four vacant seats for the position
of Town Councilor, and each elector was allowed to vote for up to four of the eight candidates.

12. In the Town’s 2018 election, 1,984 Town electors chose to vote for Avon Town
Council candidates. These electors allotted 5,276 total votes to the candidates for Town Council.
There were 2,660 “undervotes.”* Councilor Sarah Smith Hymes, Councilor Tamra Underwood,

L An “undervote” is defined as “an instance where the voter marked votes for fewer than the
maximum number of candidates or responses for a ballot measure.” Colorado Secretary of State
Election Rules, 8 C.C.R. 1505-1, Rule 1.1.44.
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Councilor Scott Prince, and Councilor Chico Thuon were elected to serve as members of the
Town Council. Councilor Hymes was subsequently selected by the Town Council to serve as
Mayor of the Town pursuant to Section 4.3 of the Town Charter.

13. On November 3, 2020, the Committee submitted refiled petitions as original
petitions to recall Mayor Hymes and Councilor Underwood.? The Committee submitted 462
valid signatures to recall Mayor Hymes and 452 valid signatures to recall Councilor Underwood.

14, On November 9, 2020, the Town Clerk issued Certificates of Insufficiency with
respect to both petitions as neither petition contained 496 valid signatures, the amount calculated
by the Town Clerk deemed necessary to trigger a recall election pursuant to Article XXI of the
Colorado Constitution® which has been adopted by Section 3.5 of the Town Charter, and
pursuant to Section 31-4-502(d) of the Colorado Revised Statutes.* The following summarizes
the calculation conducted by the Town clerk:

5,276 votes submitted for candidates + 2,660 “undervotes” = 7,936
7,936 X .25 =1,984

Divided by the number of open seats

1,984/4 = 496 signatures

2 Although the Committee was formed for the purpose of recalling three Town Council
members—Mayor Hymes, Councilor Underwood, and Councilor Amy Phillips—Councilor
Phillips was reelected at the November 3, 2020, municipal election, so the effort to recall
Councilor Phillips is moot as a matter of law.

% Article XXI of the Colorado Constitution was added in 1913 to address the recall of elected
officials. Article XXI provides, in relevant part, that “until otherwise provided by law, the
legislative body of any such county, city and county, city and town may provide for the manner
of exercising such recall powers in such counties, cities and counties, cities and towns.” Article
XX1 goes on to provide “if more than one person is required by law to be elected to fill the office
of which the person sought to be recalled is an incumbent, then the said petition shall be signed
by registered electors entitled to vote for a successor to the incumbent sought to be recalled equal
in number to twenty-five percent of the entire vote cast at the last preceding general election for
all candidates for the office, to which the incumbent sought to be recalled was elected as one of
the officers thereof, said entire vote being divided by the number of all officers elected to such
office, at the last preceding general election.”

4 C.R.S. § 31-4-502(d) provides a recall petition “shall be signed by registered electors entitled to
vote for a successor to the incumbent sought to be recalled equal in number to twenty-five
percent of the entire vote cast at the last preceding regular election held in the municipality for
all candidates for the office to which the incumbent sought to be recalled was elected as one of
the officers thereof, such entire vote being divided by the number of all officers elected to such
office at the last preceding regular election held in the municipality.”
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15.  Although submitted after the five-day deadline established in Section 31-4-503(c)
or the fifteen-day deadline in Section 2 of Article XXI, the Committee submitted a protest on
November 24, 2020, claiming, among other things, that the Certificates of Insufficiency were
issued in error. It is the Committee’s contention that only 330 signatures, amounting to only
16.6% of the electors who voted in the Town’s last general election, are required to recall those
elected at the 2018 election. The Committee’s calculation for the required number of signatures
can be summarized as follows:

5,276 votes submitted in favor of candidates X .25 = 1,319
Divided by the number of open seats
1,319/4 = 329.75 (rounded to 330) signatures

FIRST CLAIM FOR RELIEF
(Declaratory Judgment)

16.  The Town restates the allegations set forth in the previous paragraphs as if set
forth fully herein.

17.  Arreal case and controversy has arisen between the Town and the Committee as to
the number of valid signatures required to trigger a municipal recall election under Article XXI
of the Colorado Constitution and Section 31-4-502(d) of the Colorado Revised Statutes.

18. Pursuant to C.R.C.P. 57 and C.R.S. 88 13-51-101, et seq., the Town is entitled to
a declaration by this Court that:

(@) The proper method of determining the “entire vote cast,” as that phrase is used
in Article XXI of the Colorado Constitution and C.R.S. § 31-4-502(d), means
that the minimum number of valid signatures to trigger a recall election of the
2018 election is 496 signatures, not 330;

(b) The Town issued valid Certificates of Insufficiency regarding the
Committee’s recall election effort;

(c) Alternatively, the signature requirements for recall contained in Article XXI
of the Colorado Constitution and C.R.S. 8§ 31-4-502(d), if construed as the
Committee interprets those provisions, violate the First and Fourteenth
Amendments to the United States Constitution because they require a Town
elector to cast the maximum votes allowed in order to have their participation
in the Town Council election equally and fully counted for purposes of a
recall;

(d) The protests filed by the Committee were not timely submitted and not viable;
and

2358996.2
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(e) The Committee’s efforts to initiate a recall election have failed under
Colorado law.

WHEREFORE, the Town respectfully requests that the Court provide relief and enter
declaratory judgment in their favor and against the Committee as follows:

A

Declare that the proper method of determining the “entire vote cast,” as that
phrase is used in Article XXI of the Colorado Constitution and C.R.S. § 31-4-
502(d), means that the minimum number of valid signatures to trigger a recall
election of the 2018 election is 496 signatures, not 330;

Decree that the Town has issued valid Certificates of Insufficiency to the
Committee regarding the recall election effort;

Alternatively, declare that the signature requirements for a recall contained in
Article XXI of the Colorado Constitution and C.R.S. § 31-4-502(d) violate the
First and Fourteenth Amendments to the United States Constitution;

Declare that the Committee’s protests were not timely submitted and not viable;

Declare that the Committee’s efforts to initiate a recall election have failed under
Colorado law;

Enter judgment in favor of the Town and against the Committee;

Award the Town their attorneys’ fees, costs and expenses incurred in this case as
appropriate under Colorado law; and

Award the Town such other and further relief as the Court deems just and proper.

RESERVATION OF RIGHTS

The Town reserves the right to amend or supplement this notice pleading as needed.

DATED: December 1, 2020. Respectfully submitted,

2358996.2
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Christopher D. Bryan, A.R. #35522
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Paul F. Wisor, A.R. #36816
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Address for Plaintiff

Town of Avon

c/o Garfield & Hecht, P.C.

0070 Benchmark Road, Unit 104
P.O. Box 5450

Avon, Colorado 81620
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Plaintiffs: TOWN OF AVON, COLORADO, a Colorado
home rule municipality

V.

Defendant: AVON RECALL COMMITTEE
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Attorneys for Defendant Avon Recall Committee:
SWEETBAUM SANDS ANDERSON PC

Alan D. Sweetbaum, Esq. #13491 Case No.. 2020CV30264
Reagan Larkin, Esq. #42309 - _
1125 Seventeenth Street, Suite 2100 Division/Ctrm:

Denver, Colorado 80202
Phone No.:  (303) 296-3377
Email: asweetbaum@sweethaumsands.com

DEFENDANT AVON RECALL COMMITTEE’S ANSWER AND COUNTERCLAIMS

Defendant Avon Recall Committee (the “Committee”), by and through its counsel,
Sweetbaum Sands Anderson PC, for its Answer to Plaintiff Town of Avon, Colorado’s
Complaint states:

PARTIES, JURISDICTION AND VENUE

1. The Committee is without knowledge or information sufficient to form a belief as
to the truth of the allegations contained in Paragraph 1 of the Complaint and therefore denies the
same.

2. The Committee admits the allegations contained in Paragraph 2 of the Complaint.

3. The Committee admits that Dr. Todd Jon Roehr is a current member of the
Committee. The Committee is without knowledge or information sufficient to form a belief as to
the truth of the allegations contained in Paragraph 3 of the Complaint and therefore denies the
same.

4. The Committee admits that Tamera LaVina Sturgill is a current member of the
Committee. The Committee is without knowledge or information sufficient to form a belief as to
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the truth of the allegations contained in Paragraph 4 of the Complaint and therefore denies the
same.

5. The Committee is without knowledge or information sufficient to form a belief as
to the truth of the allegations contained in Paragraph 5 of the Complaint and therefore denies the
same.

6. The Committee denies that Maria Lynn Barry is a current member of the
Committee. The Committee is without knowledge or information sufficient to form a belief as to
the truth of the allegations contained in Paragraph 6 of the Complaint and therefore denies the
same.

7. The Committee admits that Paul W. Jenick is a current member of the Committee.
The Committee is without knowledge or information sufficient to form a belief as to the truth of
the allegations contained in Paragraph 7 of the Complaint and therefore denies the same.

8. The Committee denies the allegations contained in Paragraph 8 of the Complaint.

9. The Committee admits the allegations contained in Paragraph 9 of the Complaint.

10. The Committee admits the allegations contained in Paragraph 10 of the
Complaint.

GENERAL ALLEGATIONS

11. The Committee admits the allegations contained in Paragraph 11 of the
Complaint.

12.  The Committee admits the allegations contained in Paragraph 12 of the Complaint
regarding the votes cast in the 2018 election and the results of the election. Defendants
affirmatively state that the legal authority cited and quoted in Paragraph 12 of the Complaint and
the footnote related thereto speaks for itself. Any allegations in Paragraph 12 of the Complaint
that are inconsistent with the cited rules are denied.

13.  The Committee affirmatively states that the petitions cited in Paragraph 13 of the
Complaint speak for themselves. Any allegations in Paragraph 13 of the Complaint that are
inconsistent with the cited petitions are denied. The footnote related to Paragraph 13 contains
legal conclusions to which no response is required. The Committee denies the remaining
allegations contained in Paragraph 13 of the Complaint.

14.  The Committee affirmatively states that the Certificates of Insufficiency and legal
authorities cited and quoted in Paragraph 14 of the Complaint and the footnote related thereto
speak for themselves. Any allegations in Paragraph 14 of the Complaint that are inconsistent
with the Certificates of Insufficiency, statute, and constitutional provision are denied. The
Committee is without knowledge or information sufficient to form a belief as to the truth of the
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allegations contained in Paragraph 14 of the Complaint related to how or if the Town Clerk
calculated the number of votes necessary to trigger a recall election and therefore denies the
same.

15.  The Committee affirmatively states that the document cited in Paragraph 15 of the
Complaint speaks for itself. Any allegations in Paragraph 15 of the Complaint that are
inconsistent with the document are denied. The Committee denies that its protest was untimely.

FIRST CLAIM FOR RELIEF
(Declaratory Judgment)

16.  The Committee incorporates its prior responses as if fully set forth herein.

17. The Committee admits the allegations contained in Paragraph 17 of the
Complaint.

18.  The Committee denies the allegations contained in Paragraph 18 (including all
subparagraphs) of the Complaint.

AFFIRMATIVE DEFENSES

19.  The Committee denies all allegations not specifically admitted herein.
20. Plaintiff’s Complaint fails to state a claim upon which relief can be granted.

21. Plaintiff’s claims are barred by Colorado election and recall laws, including but
not limited to the Constitution of the State of Colorado and C.R.S. 88 31-4-501, et seq.

22, Plaintiff’s claims are barred by its failure to join indispensable parties.

23. Plaintiff’s claims are frivolous, groundless and vexatious, and the Committee is
entitled to its costs and attorneys’ fees under C.R.S. § 13-17-101, et seq., and C.R.C.P. 11.

24.  The Committee reserves the right to add additional defenses as facts are revealed
through discovery.

WHEREFORE, having fully answered the Complaint and having offered affirmative
defenses thereto, the Committee requests that the Complaint be dismissed with prejudice and that
the Committee be awarded its attorneys’ fees and costs incurred in defending this action. The
Committee further requests such other relief as the Court deems just and proper in the
circumstances.



COUNTERCLAIMS

Defendant Avon Recall Committee (the “Committee”), for its Counterclaim against
Plaintiff, states and alleges, as follows:

PARTIES, JURISDICTION AND VENUE

1. Plaintiff Town of Avon is a municipality located in Eagle County, Colorado.

2. Defendant Avon Recall Committee (the “Committee”) was organized in 2020 for
purposes of recalling Councilor Tamra Underwood and Mayor Sarah Smith Hymes, among
others.

GENERAL ALLEGATIONS

3. On November 6, 2018, the Town held a general election in which eight candidates
sought election to Town Councilor positions.

4. There were four vacant Town Councilor positions for the Town of Avon on the
2018 general election ballot, each elector being permitted to vote for up to four of the eight
candidates.

5. According to the Town’s records, 1,984 electors cast 5,276 total votes for the
Town Councilor positions. See copy of the Town’s vote tally for the Town Councilor positions,
attached as Exhibit A.

6. Chico Thuon, Scott Prince, Sarah Smith Hymes, and Russell J. Andrade were
elected as Town Councilors in 2018. The Town Councilors subsequently elected Sarah Smith
Hymes to serve as Mayor of the Town.

7. The Committee sought approval from the Town Clerk Brenda Torres (“Town
Clerk’) of a form petition to recall Councilor Tamra Underwood (“Councilor Underwood”) and
Mayor Sarah Smith Hymes (“Mayor Hymes”), among others.

8. On or about August 12, 2020, the Town Clerk approved the form petition to recall
Councilor Underwood and Mayor Hymes. At that time, the Town Clerk informed the Committee
that only 479 valid signatures were required to trigger a recall election.

9. On or about October 12, 2020, the Committee submitted petitions to recall
Councilor Tamra Underwood and Mayor Sarah Smith Hymes to the Town Attorney, Paul Wisor.

10. The Committee withdrew the original petitions pursuant to Article XXI, Section 2
of the Colorado Constitution after Mr. Wisor informed the Committee that they did not have
sufficient valid signatures to trigger a recall election. Mr. Wisor also represented to the
Committee that the Town had previously misinformed the Commitee of the number of valid
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signatures required to trigger a recall election. The correct number of valid signatures the
Committee was required to submit, according to Mr. Wisor, is 496.

11.  The Town alleges that the Town Clerk calculated the required number of
signatures as follows:

5,276 votes submitted for candidates + 2,660 “undervotes” = 7,936
7,936 X .25 =1,984

Divided by the number of open seats

1,984/4 = 496 signatures

12.  On or about November 3, 2020, the Committee re-submitted the petitions to recall
Councilor Tamra Underwood and Mayor Sarah Smith Hymes to the Town as original petitions
pursuant to Article XXI, Section 2 of the Colorado Constitution (collectively, the “Petitions”).

13.  On November 9, 2020, the Town Clerk issued Certificates of Insufficiency
concerning the Petitions, finding that neither Petition was supported by a sufficient number of
valid signatures to trigger a recall election.

14.  According to the Town Clerk, the Committee submitted 452 valid signatures of
electors registered to vote in the Town in support of a recall election for Ms. Underwood.

15.  According to the Town Clerk, the Committee submitted 462 valid signatures of
electors registered to vote in the Town in support of a recall election for Ms. Smith Hymes.

16. The Town of Avon has adopted the provisions of Article XXI of the Constitution
of the State of Colorado concerning election recalls. See Town Charter, § 3.5.

17.  Article XXI of the Constitution of the State of Colorado provides that petitions to
recall elected municipal officials, where more than one person is required to be elected, “shall be
signed by registered electors entitled to vote for a successor to the incumbent sought to be
recalled equal in number to twenty-five percent of the entire vote cast at the last preceding
general election for all candidates for the office, to which the incumbent sought to be recalled
was elected as one of the officers thereof, said entire vote being divided by the number of all
officers elected to such office, at the last preceding general election.” Colo. Const., Art. XXI, 8
4; see also C.R.S. 8 31-4-502(1)(d)(Providing that Petitions to recall elected municipal officials,
where more than one person is required to be elected, “shall be signed by registered electors
entitled to vote for a successor to the incumbent sought to be recalled equal in number to twenty-
five percent of the entire vote cast at the last preceding regular election held in the municipality
for all candidates for the office to which the incumbent sought to be recalled was elected as one
of the officers thereof, such entire vote being divided by the number of all officers elected to
such office at the last preceding regular election held in the municipality.”).



18.  The Town Clerk miscalculated the required number of valid signatures under
Article XXI, Section 4 of the Colorado Constitution and C.R.S. § 31-4-502(1)(d) by adding
undervotes to the total votes cast.

109. An “undervote” is defined as an “instance where the voter marked votes for fewer
than the maximum number of candidates or responses for a ballot measure.” 8 C.C.R. 8 1505-
1:1, Rule 1.1.44.

20.  According to the Town’s records, 1,984 electors voted for Town Councilors in the
2018 election. See Ex. A. Had each elector cast their maximum allowable votes for Town
Councilor positions (i.e., four votes for four open candidate seats), there would have been 7,936
total votes cast (i.e., 1,984 electors x 4 votes each = 7,936) for the Town Councilor candidates.
Under that scenario, there would have been no undervotes. However, the Town contends there
were undervotes, which necessarily eliminates the possibility that there were 7,936 total votes
cast in the 2018 election for the Town Councilor positions. Yet, the Town contends that 7,936
total votes were cast for purposes of determining the number of signatures sufficient to trigger a
recall election under Article XXI, Section 4 of the Colorado Constitution and C.R.S. § 31-4-
502(1)(d).

21.  The Town Clerk’s miscalculation improperly increased the number of signatures
the Town claimed were required to trigger a recall election by virtue of the Petitions under
Article XXI, Section 4 of the Colorado Constitution and C.R.S. 8 31-4-502(1)(d).

22.  The proper calculation to determine the number of signatures required to trigger a
recall election under Article XXI, Section 4 of the Colorado Constitution and C.R.S. § 31-4-
502(1)(d) Constitution is as follows:

5,276 votes cast for the Town Councilor position x .25 = 1,319
1319 divided by 4 (the number of open Town Councilor seats) = 330 (rounded)

23.  Only 330 valid elector signatures were required to trigger a recall election
pursuant to Article XXI, Section 4 of the Colorado Constitution and C.R.S. § 31-4-502(1)(d).

24. Under the requirements of Article XXI, Section 4 of the Colorado Constitution
and C.R.S. § 31-4-502(1)(d) (i.e., 330 signatures), the Petitions were signed by a sufficient
number of electors so as to trigger a recall election.

25.  Article XXI of the Constitution of the State of Colorado provides that “[t]he
finding as to the sufficiency of any petition may be reviewed by any state court of general
jurisdiction in the county in which such petition is filed, upon application of the person or a
majority of the persons representing the signers of such petition, but such review shall be had
and determined forthwith.” Colo. Const., Art. XXI, § 2.



CLAIM FOR RELIEF
(Declaratory Judgment)

26.  The Committee incorporates all allegations and statements above as though fully
set forth herein.

27.  Genuine controversies between the respective parties exist with regard to the
required number of valid signatures to trigger a recall election under Article XXI of the Colorado
Constitution and C.R.S. § 31-4-502(1)(d) and whether a sufficient number of valid signatures
were submitted with the Petition so as to trigger such recall.

28. Declarations are needed in order to terminate the controversies surrounding the
Petitions and Certificates of Insufficiency.

29.  This Court has the power to declare rights, status, and other legal relations
between the parties with respect to the Petitions and Certificates of Insufficiency, whether or not
further relief is or could be claimed pursuant to C.R.S. 8§ 13-51-101, et seq. and C.R.C.P. 57.

30. Pursuant to C.R.S. 88 13-51-101, et seq. and C.R.C.P. 57, the Committee seeks a
declaration that:

a. The Petitions were signed by a sufficient number of valid elector signatures to
trigger a recall election under Article XXI of the Colorado Constitution and
C.R.S. § 31-4-502(1)(d) based on the “entire vote cast” for Town Councilors
(and excluding the votes not cast that are characterized as “undervotes” by the
Town), requiring only 330 valid elector signatures to trigger a recall election;

b. The Committee’s Petitions are sufficient;

c. The Town’s Certificates of Insufficiency regarding the Committee’s recall
efforts are invalid, non-binding and have no legal force or effect;

d. The Town Clerk shall prepare and submit Certificates of Sufficiency
concerning the Petitions pursuant to Article XXI of the Colorado Constitution;
and

e. The Town shall conduct a recall election for two Town Councilor positions
pursuant to Article XXI of the Colorado Constitution.

WHEREFORE, Defendant Avon Recall Committee respectfully prays for the following
relief:

A. For a declaration that:

a. The Petitions were signed by a sufficient number of valid elector signatures to
trigger a recall election under Article XXI of the Colorado Constitution and
7



C.R.S. § 31-4-502(1)(d) based on the “entire vote cast” for Town Councilors
(and excluding the votes not cast that are characterized as “undervotes” by the
Town), requiring only 330 valid elector signatures to trigger a recall election;

b. The Committee’s Petitions are sufficient;

c. The Town’s Certificates of Insufficiency regarding the Committee’s recall
efforts are invalid, non-binding and have no legal force or effect;

d. The Town Clerk shall prepare and submit Certificates of Sufficiency
concerning the Petitions pursuant to Article XXI of the Colorado Constitution;
and

e. The Town shall conduct a recall election for two Town Councilor positions
pursuant to Article XXI of the Colorado Constitution.

B. For attorneys’ fees and costs pursuant to C.R.S. 8 13-17-101, et seq., C.R.C.P. 11
and/or otherwise allowable under Colorado law; and

C. For such other and further relief as the Court deems just and proper.
Respectfully submitted this 11th day of January, 2021.

SWEETBAUM SANDS ANDERSON PC

By:__ s/Alan D. Sweetbaum

Alan D. Sweetbaum, #13491

Reagan Larkin, #42309

Attorneys for Defendants Avon Recall
Committee




CERTIFICATE OF SERVICE

I hereby certify that on this 11th day of January, 2021, a copy of the foregoing was
served via the Court authorized electronic service upon the following:

Christopher D. Bryan

Andrea S. Bryan

Paul F. Wisor

GARFIELD & HECHT, P.C.
0070 Benchmark Road, Unit 104
P.O. Box 5450

Avon, CO 81620

s/Lisa Esquibel
Lisa Esquibel
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Candidates for Town Council (Vote for 4)

Total

Times Cast 1,984 /3,621 54.79%
DATE FILED: January 11, 2021 5:00 PM

HiRaeniDEs 2581l FILING ID: 82D1682043565
Overvotes 0 CASE NUMBER: 2020CV 30264
Candidate Party Total
Chico Thuon 999 18.93%
Tom Ruemmler 398 7.54%
Scott Prince 780 14.78%
Sarah Smith Hymes 774 14.67%
Li”;:\;‘;gg”gham 824 15.62%
Adrienne Perer 543 10.29%
Russell J. Andrade 626 11.87%
Mick Van Slyke 332 6.29%
Total Votes 5276

Total
Unresolved Write-In 0

Colorado Supreme Court Justice - Gabriel (Vote for 1)

Total
Times Cast 22,692 /36,367 62.40%
Undervotes 5,680
Overvotes 3
Candidate Party Total
YES 13,763 80.92%
NO 3,246 19.08%
Total Votes 17,009

Total
Unresolved Write-In 0

Colorado Court of Appeals Judge - Dailey (Vote for 1)

Total
Times Cast 22,692 /36367 62.40%
Undervotes 5876
Overvotes 1
Candidate Party Total
YES 13,308 79.14%
NO 3,507 20.86%
Total Votes 16,815

Total
Unresolved Write-in 0

EXHIBIT A



DISTRICT COURT, EAGLE COUNTY,
COLORADO

885 Chambers Avenue

PO Box 597

Eagle, Colorado 81631

i
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Plaintiff:
TOWN OF AVON, COLORADO, a Colorado home
rule municipality

V.

Defendants:
AVON RECALL COMMITTEE

[JCOURT USE ONLY []

Case Number: 2020 CV 30264
Div: 3

Attorneys for Plaintiff:

Christopher D. Bryan, A.R. #35522
Andrea S. Bryan, A.R. #40223
Paul F. Wisor, A.R. #36816
GARFIELD & HECHT, P.C.

0070 Benchmark Road, Unit 104
P.O. Box 5450

Avon, Colorado 81620

Telephone: (970) 925-1936
Facsimile: (970) 925-3008
E-mail: cbryan@garfieldhecht.com
E-mail: abryan@garfieldhecht.com
E-mail: pwisor@garfieldhecht.com

This civil action is subject to
Simplified Procedure under
C.R.C.P. 16.1 because the damages
sought by Plaintiff do not exceed
$100,000.00.

PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT

Plaintiff Town of Avon, Colorado (“Town”), by and through legal counsel, Garfield &

Hecht, P.C., respectfully moves for summary judgment pursuant to C.R.C.P. 56(a) in the above-

captioned matter and, as grounds therefor, states as follows:

I.

CERTIFICATE OF CONFERRAL

Pursuant to C.R.C.P. 121 § 1-15(8), on February 25, 2021, undersigned counsel conferred

via e-mail with opposing counsel, who objects to the relief requested in this dispositive motion.

APPENDIX 3 PART 1
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Town of Avon v. Avon Recall Committee, et al.
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT
Page 2 of 29

IL. INTRODUCTION

The sole issue in this case is the number of signatures required to trigger a recall election
of two Town Councilors elected in the Town’s November 6, 2018, general election. There are no
material facts in dispute. Rather, the dispute, which is entirely legal in nature, is one of statutory
interpretation—specifically, the meaning of the term “entire vote cast” as that phrase is used in
Title 31 of the Colorado Revised Statutes (“Recall Statute”) and in Article XXI of the Colorado
Constitution.

The Town asserts that “entire vote cast” means the number of electors who participated in
a municipal election, which, pursuant to the Recall Statute and Article XXI, is calculated by the
number of affirmative votes in favor of a candidate, as well as all votes strategically withheld by
the voters, i.e. “undervotes.” Defendant Avon Recall Committee (“Committee’) contends “entire
vote cast” means “votes cast,” which comprises only the number of affirmative votes for a
particular candidate. The Town’s interpretation consistently results in a signature requirement
equal to 25% of the electorate who participated in the 2018 election whereas the Committee’s
interpretation results in an inconsistent signature requirement, which in the current election
requires signatures of only 16% of the electorate.

As set forth below, the Town’s reading of the applicable law is the only interpretation
consistent with the plain meaning of the words used, overall construction of Article XXI, the
legislative history of the Recall Statute, case law, and the Colorado and United States
Constitutions. The Committee’s interpretation, if accepted, would require this Court to declare the

applicable provisions of the Recall Statute and Article XXI unconstitutional.

2370881.4
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I11. BACKGROUND & PROCEDURAL POSTURE

On or about October 12, 2020, the Committee submitted petitions to recall two Town
elected officials: Mayor Sarah Smith Hymes (“Hymes”) and Councilor Tamra Underwood
(“Underwood”). After being informed that the recall petitions did not contain the required number
of signatures to trigger a recall election, on or about November 3, 2020, the Committee re-
submitted petitions to recall Hymes and Underwood as original petitions (collectively, the
“Petitions”).

On November 9, 2020, the Town Clerk issued Certificates of Insufficiency regarding the
Petitions to recall Hymes and Underwood on the basis that the Petitions lacked the sufficient
number of required signatures to trigger a recall election. The Committee submitted a protest on
November 24, 2020, contending that the Petitions contained a sufficient number of signatures.

The Town filed its Complaint on December 1, 2020, seeking declaratory judgment that the
Town correctly calculated the minimum number of signatures necessary to trigger a recall election
under the Colorado Constitution and Colorado statute; and, in the alternative, seeking a declaration
that the signature requirements for a recall contained in Article XXI of the Colorado Constitution
and C.R.S. § 31-4-502(1)(d) violate the First and Fourteenth Amendments to the United States
Constitution. The Town promptly notified the Attorney General’s Office of its constitutional
challenge (in the alternative) on December 2, 2020, as required by C.R.C.P. 57(j).

The Committee filed its Answer and Counterclaim on January 11, 2021. The Committee’s
sole counterclaim is essentially a mirror image of the Town’s Complaint and seeks declaratory
judgment regarding the method for calculating the minimum signatures necessary to trigger a recall

election. The Town replied to the Counterclaim. All pleadings have been filed, and the case has
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been “at issue” per C.R.C.P. 16(b)(1) since January 19, 2021. C.R.C.P. 56 provides that a summary
judgment motion can be filed 21 days after a civil action commences. This Motion is therefore
timely. C.R.C.P. 57(m) provides, “The court may order a speedy hearing of an action for a
declaratory judgment and may advance it on the calendar.” The Court should do so.
IV.  STATEMENT OF UNDISPUTED MATERIAL FACTS
The following material facts are not in dispute:

1. The Town is a Colorado home rule municipality organized pursuant to Article XX, Section
6 of the Colorado Constitution and located in Eagle County, Colorado. See Compl. at 91;
Countercl. at p. 4 q 1. See Town Charter at Sec 1.1, 2.1, 2.2 & COLO. CONST. Art XX § 6.

2. The Committee is a recall committee formed for the purpose of recalling three Town
Council members: Hymes, Underwood, and Councilor Amy Phillips.! See Compl. at § 2; Answer
atq 2.

3. The Court has jurisdiction over the parties to this civil action pursuant to C.R.C.P. 57 and
C.R.S. §§ 13-51-101, et seq. See Compl. at § 9; Answer at § 9.

4. Venue is proper pursuant to C.R.C.P. 98 because the Town and Committee are both located
in Eagle County, Colorado, and because all acts relevant hereto occurred in Eagle County,
Colorado. Compl. at § 10; Answer at § 10.

5. On November 6, 2018, the Town held a general election in which eight candidates sought

election to the position of Town Councilor. There were four vacant seats for the position of Town

I Although the Committee was formed for the purpose of recalling three Town Council
members—Underwood, Hymes, and Phillips—Phillips was reelected at the November 3, 2020,
municipal election, so the effort to recall Phillips is moot as a matter of law.

2370881.4
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Councilor, and each elector was allowed to vote for up to four of the eight candidates. See Compl.
atq 11; Answer at 9 11; Affidavit of Brenda Torres (“Town Clerk”), Exhibit A at 9 6.

6. In the Town’s 2018 election, 1,984 Town electors voted for Town Council candidates.
These electors allotted 5,276 total votes to the candidates. There were 2,660 “undervotes,”
meaning individuals voted for at least one candidate but did not use all four votes allotted to them.
See Exs. A atq 7 and “A.17; Compl. at q 12; Answer at q 12.

7. Underwood, Hymes, Scott Prince, and Chico Thuon were elected to serve as members of
the Town Council at the November 6, 2018, election.? See Exs. A & A.1. Hymes was subsequently
selected by the Town Council to serve as mayor pursuant to Section 4.3 of the Town Charter. See
Compl. at 4 12; Answer at § 12; Ex. A at §| 8.

8. On or about October 12, 2020, the Committee submitted to the Town petitions to recall
Hymes and Underwood. See Ex. A at 9§ 11; Countercl. at § 9; Reply to Countercl. at § 9. The Town
Clerk verified that the petition to recall Hymes contained 425 valid signatures and that the petition
to recall Councilor Underwood contained 445 valid signatures. See Ex. A at 4 11.

9. The Committee subsequently withdrew the original petitions pursuant to Article XXI,
Section 2 of the Colorado Constitution after being informed that they did not have sufficient valid
signatures to trigger a recall election. See Countercl. at 4 10; Reply to Countercl. at § 10; Ex. A at
4 13. The Town Attorney, Paul Wisor, informed the Committee that the correct number of valid
signatures the Committee was required to submit is 496. See Countercl. at § 10; Reply to Countercl.

at 9§ 10.

2 Tom Ruemmler, registered agent for the Committee, and Adrienne Perer, a Committee member,
lost their bids for election as Town Councilors at the November 6, 2019 election. See Ex. A and
A.l.
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10. On November 3, 2020, the Committee submitted the Petitions. See Ex. A at 9 13. The
Committee submitted 462 valid signatures to recall Hymes and 452 valid signatures to recall
Underwood. See id.; Compl. at §13; Answer at § 13; Countercl. at 9 14-15; Reply to Countercl.
at 4 14-15.

11. On November 9, 2020, the Town Clerk issued Certificates of Insufficiency with respect
to the Petitions submitted by the Committee, as neither contained 496 valid signatures, the amount
calculated by the Town Clerk as required to trigger a recall election pursuant to Article XXI of the
Colorado Constitution, which has been adopted by Section 3.5 of the Town Charter, and pursuant
to § 31-4-502(1)(d) of the Colorado Revised Statutes. See Compl. at 4 14; Answer at 9 14;
Countercl. at q13; Reply to Countercl. at § 13.

12. It is the Committee’s contention that only 330 signatures are required to recall those
elected at the 2018 election. See Compl. at § 15; Answer at § 15; Countercl. at 4 22-23.

V. LEGAL ARGUMENT

The Town is entitled to summary judgment on its declaratory judgment claim against the
Committee because the Town correctly calculated the number of signatures required to trigger a
recall election under Colorado law. Any other interpretation of the meaning of the applicable
statutory and constitutional provisions for recalls would render those provisions unconstitutional.

A. LEGAL STANDARDS GOVERNING SUMMARY JUDGMENT

Summary judgment promptly disposes of actions where there is no genuine issue as to any
material fact and the movant is entitled to judgment as a matter of law. See C.R.C.P. 56(c). The
rule is designed to avoid unnecessary trials to further the prompt administration of justice. Ruscitti

v. Sackheim, 817 P.2d 1046, 1048 (Colo. App. 1991). Summary judgment is warranted if the
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pleadings, depositions, and other documents on file, together with affidavits show no genuine issue
of material fact. Happy Canyon Inv. Co. v. Title Ins. Co., 560 P.2d 839, 842 (Colo. 1976).

Once the movant makes a showing that there are no genuine issues of material fact, the
burden shifts to the opposing party, who must demonstrate, with specific facts, that a real
controversy exists. Lane v. Arkansas Valley Publ’g Co., 675 P.2d 747, 749 (Colo. App. 1983). The
opposing party may not rest upon mere allegations or denials in its pleadings but must provide
specific facts proving a genuine issue exists necessitating trial. Westerman v. Rogers, 1 P.3d 228,
230 (Colo. App. 1999). If the opposing party fails to show a true factual controversy, summary
judgment should enter. People v. Cobb, 944 P.2d 574, 576 (Colo. App. 1996).

B. COLORADO CONSTITUTIONAL AND STATUTORY FRAMEWORK FOR RECALLS

Several sources of law govern recall elections in Colorado. Article XXI of the Colorado
Constitution was added in 1913 to address the recall of elected officials, including the number of
signatures required to trigger a recall election.

As relevant here, Section 1 of Article XXI of the Colorado Constitution (“Section 17),
provides a recall petition for an elected official who is the only official selected for a particular
seat, such as a Mayor or a Town Council member elected to serve a ward shall be signed:

by registered electors entitled to vote for a successor of the incumbent sought to be
recalled, equal in number to twenty-five percent of the entire vote cast at the last
preceding election for all candidates for the position which the incumbent sought
to be recalled occupies,

Section 1 further provides that where, as here, candidates are selected to fill multiple seats
of the same type of office, such as town council members elected at large, then “the said petition
shall be signed by registered electors entitled to vote for a successor to the incumbent sought to be

recalled equal in number to twenty-five percent of the entire vote cast at the last preceding general
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election for all candidates for the office, to which the incumbent sought to be recalled was
elected as one of the officers thereof, said entire vote being divided by the number of all officers
elected to such office, at the last preceding general election.”

(Emphases added.)

Section 4 of Article XXI of the Colorado Constitution (“Section 4”), delegates the recall
power to all subordinate levels of government so long as procedural and substantive matters are
not in conflict with the Constitution. Bernzen v. City of Boulder, 525 P.2d 416, 419 (Colo. 1974).

The Colorado General Assembly has adopted procedures for the recall of municipal
officers, contained in the Recall Statute. Section 31-4-502(1)(d) of the Recall Statute, like Section
1, provides that the recall of an elected official selected to fill a single office shall only be subject
to a recall if the petition is signed “by registered electors entitled to vote for a successor of the

incumbent sought to be recalled equal in number to twenty-five percent of the entire vote cast for

all the candidates for that particular office at the last preceding regular election held in the
municipality.” (Emphasis added.)

Section 31-4-502(1)(d) also mimics the requirements of Section 1 with respect to the recall
of officers who are selected to occupy multiple seats of the same type of office. Specifically, the
Recall Statute provides:

If more than one person is required by law to be elected to fill the office of which
the person sought to be recalled is an incumbent, then the recall petition shall be
signed by registered electors entitled to vote for a successor to the incumbent sought
to be recalled equal in number to twenty-five percent of the entire vote cast at the
last preceding regular election held in the municipality for all candidates for the
office to which the incumbent sought to be recalled was elected as one of the
officers thereof, such entire vote being divided by the number of all officers
elected to such office at the last preceding regular election held in the
municipality. (Emphases added.)
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Given that Article XXI and the Recall Statute set forth the same signature threshold
requirements, the only issue in this case is the meaning of the term “entire vote cast” as that phrase
is used in Article XXI and in the Recall Statute.

C. THE TOWN CORRECTLY INTERPRETED THE TERM “ENTIRE VOTE CAST” AS

INCLUDING BOTH AFFIRMATIVE VOTES IN FAVOR OF CANDIDATES AS WELL AS
THOSE VOTES THAT WERE WITHHELD.

The Town contends the phrase “entire vote cast” refers to the number of electors who
participated in a given election, which is calculated by the affirmative votes in favor of a candidate,
as well as all votes withheld by the voters, i.e. “undervotes.” Specifically, the Town calculated
the number of signatures required to trigger a recall as follows:

5,276 votes submitted for candidates + 2,660 “undervotes” = 7,936

7,936 X .25=1,984

Divided by the number of open seats

1,984/4 = 496 signatures

496/1,984 =25%

See Ex. A at§ 15.

In contrast, the Committee asserts “entire vote cast” actually means “votes cast” and that
only votes affirmatively allotted in favor of a candidate as those which should be included in the
calculation. The Committee’s computation of the number of signatures required to trigger a recall
election was as follows:

5,276 votes submitted affirmatively in favor of candidates X .25 =1,319

Divided by the number of open seats

1,319/4 = 329.75 (rounded to 330) signatures
330/1,984 = 16.6%

3 An undervote is “an instance where the voter marked votes for fewer than the maximum number
of candidates or responses for a ballot measure.” See Colorado Secretary of State Election Rules,
8 C.C.R. 1505-1, Rule 1.1.44. Sometimes voters intentionally and strategically cast undervotes—
a voting tactic that is referred to as “bullet voting” or “single-shot voting” or “plump voting.”
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See Ex. A.5; Countercl. at § 22.

The Town’s interpretation of “entire vote cast” as including the number of affirmative votes
in favor of a candidate as well as all votes withheld by voters is consistent with the plain meaning
of those terms, the construction of Article XXI, the legislative history of the Recall Statute, and
the United States Constitution. It also results in a uniform outcome across elections. The
Committee’s interpretation, conversely, does not conform to the provisions of Article XXI or the
Recall Statute, results in diluting the votes and treating unequally those electors who voted for
fewer than the maximum number of votes allowed—in violation of the First and Fourteenth
Amendments to the United States Constitution—and provides for an inconsistent standard for
recall of Town council members.

1. Plain Meaning

When construing a constitutional amendment, courts seek to ascertain and give effect to
the intent of the electorate adopting the amendment. Zaner v. City of Brighton, 917 P.2d 280, 283
(Colo. 1996). The same rules of construction apply to both constitutional provisions and statutes.
See Lobato v. State, 304 P.3d 1132, 1138 (Colo. 2013). As always, courts begin with the plain
language. Id. Terms should be given their ordinary and popular meaning. Bolt v. Arapahoe Cty.
Sch. Dist. No. Six, 898 P.2d 525, 532 (Colo. 1995). Words used in constitutions are to be given
their natural and popular meaning by which they are generally understood by the people who
adopted them. In re Senate Resolution No. 2 Concerning Constitutionality of House Bill No. 6, 31
P.2d 325, 330 (Colo. 1933). Courts must read applicable provisions as a whole, harmonizing them
if possible, and should avoid an unreasonable interpretation or one producing absurd results.

People v. Fioco, 342 P.3d 530, 534 (Colo. App. 2014) (internal quotations omitted). Neither the
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terms “vote” nor “cast” are defined in Article XXI, or anywhere else in Colorado’s electoral
regulatory framework. Nor is there any Colorado case specifically interpreting the phrase “entire
vote cast.” Therefore, it is necessary to look first to the plain and accepted dictionary definition of
such words in the context of both Section 1 and the Recall Statute. See Lobato, 304 P.3d at 1139;
People v. Forgey, 770 P.2d 781, 783 (Colo. 1989) (when construing statutory terms, “[w]e have
frequently looked to the dictionary for assistance in determining the plain and ordinary meaning

of words™).

99 ¢¢ 29 ¢¢

“Vote” means “to express an opinion,” “an expression of opinion or preference,” “a formal
expression of a wish, will or choice voted.” WEBSTER’S THIRD NEW INT’L DICTIONARY

https://www.merriam-webster.com/dictionary/vote; see also BLACK’S LAW DICTIONARY (11th ed.

2019) (defining “vote” to mean “[t]he expression of one’s preference or opinion in a meeting or
election by ballot, show of hands, or other type of communication™). “Cast” means “to make (a

vote) formally.” See https://www.merriam-webster.com/dictionary/cast. The leading legal

dictionary defines “cast” to mean “[t]o formally deposit (a ballot) or signal one’s choice (in a

vote).” BLACK’S LAW DICTIONARY (11th ed. 2019). Finally, “entire” means “having no element

or part left out: whole.” See https://www.merriam-webster.com/dictionary/entire.

Thus, the phrase “entire vote cast,” using the phrase’s constituent words in their natural
sense, means the total expression of opinions of those formally expressing such opinions. The 2018
Avon electorate expressed their opinions in some instances by signifying a preference for four
candidates. Other voters expressed their opinion by selecting fewer than four candidates but still
expressed their opinion with respect to all candidates on the ballot—whether those opinions were

strong for one candidate or rejection of seven.
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The plain meaning of “entire vote cast” leads to the conclusion that all opinions—expressed
either affirmatively, in opposition, or strategically—should be counted for purposes of Section 1
and the Recall Statute. In this case, the “entire vote cast” (i.e., the total expression of all opinions
in the 2018 election) was 5,276 votes affirmatively for candidates and 2,660 votes not in favor of
up to four candidates for an entire vote cast of 7,936. Multiplying this number by 25% and
dividing by the four candidates selected, the result is a signature requirement of 496 registered
electors to trigger a recall. Significantly, taking the total amount of votes for candidates plus
“undervotes” (7,936) and dividing by the number of candidates (4) yields 1,984—the exact number
the Eagle County Clerk and Recorder notes as “Total Cast.” See Ex. A. When multiplied by 25%,
one reaches 496 required signatures. The Town’s interpretation of “entire vote cast” leads to a
signature requirement that equates to 25% of the electorate who voted in the last preceding election
in which the candidates sought to be recalled were elected while the Committee’s interpretation
leads to a signature requirement of 16% of the electorate. Notably, if the 1,984 electors elected the
mayor, rather than Town Council’s appointing the mayor after being elected as a Town Councilor,
the threshold for recall of such mayor under Article XXI and the Recall Statute would also be 496,
not 330 as the Committee contends. It is illogical that that threshold for recalling the mayor would
be different if the mayor were selected by the voters instead of being selected by the Town Council
after being elected as a Town Councilor, and yet that is the absurd result that the Committee’s
interpretation leads to.

2. Colorado Supreme Court Precedent

In Bernzen, supra, the Colorado Supreme Court expressed the view that the signature

threshold required to trigger a recall under Section 1 equals 25% of the voting electorate. There,
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the Colorado Supreme Court explained with respect to the recall of elected officials:

The framers, by requiring that a recall petition contain the signatures of at least 25% of all
votes cast in the last election for all candidates for the position which the person sought to
be recalled occupies, assured that a recall election will not be held in response to the wishes
of a small and unrepresentative minority. However, once at least 25% of the electorate
have expressed their dissatisfaction, the constitution reserves the recall power to the will
of the electorate. Courts of law are not to intercede into the reasons expressed by the
majority.”

525 P.2d at 418 (emphases added).

The Colorado Supreme Court has established that the 25% signature threshold for recalls
relates to the electorate (i.e., the number of people participating in the preceding election) rather
than the number of votes affirmatively allocated to a candidate. The Town’s interpretation of
“entire vote cast” consistently accounts for 25% of the electorate. To adopt the view of the
Committee that “entire vote cast” means “votes cast” would permit a mere 16% of the electorate
to circumvent the normal electoral process to trigger a recall. The 330 “votes cast” approach
advocated by the Committee is a full 33% less than the 496 threshold required by the Colorado
Supreme Court.

The Colorado Supreme Court’s view that “entire vote cast” is synonymous with electors is
also supported by other states’ supreme court precedents. See, e.g. Lodoen v. City Council of
Warren, 136 N.W. 1031, 1032 (Minn. 1912) (holding that the phrase “a majority of the votes cast”
means a majority of the whole number of electors voting at the election, and that ballots upon
which there was no choice indicated, either for or against, must be still be counted); Hawaii State
AFL-CIO v. Yoshina, 935 P.2d 89, 93 (Haw. 1997) (“[b]ecause a ballot is ‘cast” without regard to
whether the ballot indicates the choice of the voter, the phrase ‘ballots cast,” in its natural sense,

refers to the total number of ballots deposited in the ballot box, including blank ballots and over
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votes”).

The holdings of Bernzen, Warren, and Yoshina recognize the importance of including the
participation of all electors at a particular election equally. As evidenced by the 2,660
“undervotes,” some Avon voters with a strong preference for fewer than four candidates
strategically withheld some of their votes, as such votes only hinder their preferred candidates’
chances of success, since allocating additional votes improves the vote count for their candidates’
opponents. To only count those votes allocated to candidates would partially disenfranchise a
portion of the electorate who made the choice to strategically place, or weight, their votes or who
do not believe the candidates are worthy of such vote.

Given the precedent established in Bernzen, several Colorado municipalities of varying
sizes, geographic locations, and ideological leanings have adopted municipal charter or code
provisions that fully count the participation of the electorate.*

3. Statutory Construction

Constitutional and statutory provisions are to be read as a whole, in context, and, if
possible, a court is to give effect to every word contained therein. Board of County Comm’rs v.

Vail Assocs., 19 P.3d 1263, 1273 (Colo. 2001). The Court is bound to give consistent, harmonious,

* See Town of Akron Mun. Code Sec. 1-8A-2 (25% of all ballots cast); City of Arvada Home Rule
Charter, Article 3.6 (25% of registered electors); City of Boulder Home Rule Charter, Article IV,
Sec. 56 (25% of the average number of registered electors voting in the previous two elections);
City of Colorado Springs Charter, Art. 12-30(c) (25% of total ballots cast); City of Dacono Home
Rule Charter, Article V, Sec. 5-3(b) (25% of ballots cast); City of Englewood Home Rule Charter
Art. IV, Sec. 34 (25% of registered electors); Town of Frisco Home Rule Charter, Art. V, Sec. 5-
3(b) (25% of ballots cast); City of Greenwood Village Mun. Code Sec. 2-8-20 (25% of all ballots
cast); City of Littleton, Home Rule Charter, Art. IV, Sec. 34 (25% of registered voters in last
election); Town of Mountain Village Home Rule Charter, Art, II, Sec. 2.7 (25% of registered
electors who voted in last election).
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and sensible effect to all parts of a constitutional provision, to the extent possible. Danielson v.
Dennis, 139 P.3d 688, 691 (Colo. 2006)

Two separate provisions of Section 4 of Article XXI reinforce the Colorado Supreme
Court’s view in Bernzen and the Town’s view that the threshold signature requirement for recalls
should always equal 25% of the electorate, rather than the mere 16% of “votes cast” approach that
the Committee advocates for.

a. “Entire Vote Cast” Must Equal 25% of the Electorate

Section 4 addresses the maximum signature thresholds a municipality may set in
establishing its own recall provisions. Section 4 provides a municipality “shall not require any
such recall to be signed by registered electors more in number than twenty-five percent of the
entire vote cast at the last preceding election, as in section 1 hereof more particularly set forth,
for all the candidates for office which the incumbent sought to be recalled occupies, as herein
above defined.” (Emphases added.)

As noted above, Section 1 makes abundantly clear that elected officials running in single
seat elections, such as mayors, are subject to a recall threshold of 25% of the “entire vote cast.”
Although the Section 1 language related to multi-seat contests varies from the single seat language
in that it requires the “entire vote cast” be divided by the number of candidates elected, Section 4
demonstrates that both provisions of Section 1 (election of a single officer or where multiple
officers are selected) require that the 25% threshold be met.

As the 2018 election results show, the 25% threshold can only be met if full participation,
including votes and undervotes, is taken into account. Simply taking the “votes cast,” as the

Committee argues, can only achieve a very rough approximation of the 25% threshold
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requirement, and—except in those rare circumstances where the entire electorate votes all votes
allotted to them—Ileaves the actual count far short of the 25% threshold. While undervotes may
not have always been available to municipalities, the reality of elections in the 21st century is that
such information is readily available immediately upon the tabulation of ballots, and the Town’s
counting undervotes generates a result that precisely calculates the 25% threshold requirement
while still using the formula set forth in Article XXI and the Recall Statute.

Moreover, adopting the Committee’s interpretation would lead to the absurd result
whereby some town council members in Colorado representing wards are subject to a signature
threshold of 25% whereas others, such as town council members elected in multi-seat races, are
subject to a different threshold that could vary from election to election. Surely that was not the
intent of the voters in ratifying Section 1, nor could it have been the intent of the General Assembly
in drafting the Recall Statute.

b. The “Votes Cast” Approach Only Applies to Second Recalls

Section 4 separately provides “after one recall petition and election, no further petition
shall be filed against the same officer during the term for which he was elected, unless the
petitioners signing said petition shall equal fifty percent of the votes cast at the last preceding
general election for all of the candidates for the office held by such officer as herein above
defined.” (Emphasis added.)

As a general matter, “[W]here Congress includes particular language in one section of a
statute but omits it in another section of the same Act, it is generally presumed that Congress acts
intentionally and purposely in the disparate inclusion or exclusion.” Gloria Rodriquez, aka

Carmen Santiago v. United States, 480 U.S. 522, 525 (1987) (internal quotations omitted).
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Throughout Section 1, the term “entire vote cast” is used to establish the number of
signatures necessary to trigger a recall election. It is only for a second recall effort that the framers
of Article XXI utilized the standard of “votes cast” in setting the signature threshold. As discussed
below, “votes cast” is a unique standard unto itself in the recall context. If the framers of Article
XXI had intended for “votes cast” to apply to initial recall efforts, they would have used that term
throughout. Instead, the Colorado Supreme Court in Bernzen noted, the framers focused on the
entire electorate and set forth a standard of 25% of all affirmative votes and undervotes, taken
together, as the standard required for an initial recall effort.

4. Legislative History of the Recall Statute

The legislative history of the Recall Statute examined below further demonstrates that the
Colorado General Assembly, which is subject to the constraints of Article XXI, has always
interpreted the signature threshold needed to trigger a municipal officer recall election to equate
to exactly 25% of the voters participating in the last election.

Where statutory language is ambiguous,’ courts rely on other factors such as legislative
history, the consequences of a given construction, and the end to be achieved by the
statute. Klinger v. Adams Cty. Sch. Dist. No. 50, 130 P.3d 1027, 1031 (Colo. 2006). Here, the
legislative history of the Recall Statute shows that the General Assembly always intended the
signature requirement necessary to trigger a recall election would never be less than 25% of the

voters who participated in the preceding election.

3 To the extent that the Committee tries to assert that the language in the Recall Statute or Section
1 are not ambiguous, the Town would have this Court take note of the comments of a member of
the Committee in the “Business Briefs” periodical, attached as Exhibit B, p. 11 (Bates label
Plaintiff 1134).
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The General Assembly enacted Senate Bill (S.B.) 47-322 in 1947 to establish procedures
for municipal recall elections. Under S.B. 47-322, a recall petition sufficient to trigger a recall

election required signatures “equal in number to forty per centum of all ballots cast at the last

preceding municipal election . . .” (emphasis added). See S.B. 322, 36" Gen. Assemb., Reg. Sess.
(Colo. 1947), attached as Exhibit C. S.B. 47-322 remained largely unchanged until 1991. During
the intervening 44 years, municipal recall petitions were subject to a 40%, and, later, 25%.,°
signature threshold of all “ballots cast.”

In 1991, the Colorado Municipal League ran two bills related to recalls, S.B. 91-68 and
S.B. 91-69. Senate Bill 91-68 was drafted and passed to make the recall of county officers
consistent with the procedure for the recall of school district officers. Senate Bill 91-69 was a
general “clean-up bill” addressing a wide array of issues from appointment and compensation of
municipal judges, the powers of municipal courts, public improvements with the boundaries of a
municipality, anticipation warrants, the procedures for the selection of a mayor pro-tempore, and
other general election issues. See S.B. 91-69 58th Gen. Assemb., Reg. Sess. (Colo. 1991), attached
as Exhibit D. S.B. 91-69 also addressed the recall procedures for municipalities to “provide clarity
to municipal clerks” and to avoid confusion by conforming the recall procedures to those used by

counties and school districts. See Hearing on S.B. 91-69 Before the H. Local Gov. Comm., 58

6 It is notable the General Assembly changed the standard from 40% of ballots cast to 25% of
ballots cast in 1985. This change brought the Recall Statute in line with the requirements of Article
XXI. See S.B. 85-102, 55" General Assemb., Reg. Sess. (Colo. 1985). Had the General Assembly
believed that further changes were needed to ensure the Recall Statute complied with the Article
XXI, they would have made those changes.
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Gen. Assemb., Reg Sess., February 25, 1991.7

As relevant here, S.B. 91-69 amended C.R.S. § 31-4-502 which provided that a sufficient
recall petition must be signed “by registered electors entitled to vote for a successor of the
incumbent sought to be recalled equal in number to twenty five percent of all ballots cast for all
the candidates for that particular office and the last preceding regular election in said
municipality.” See Ex. D. S.B. 91-69 deleted that language and added § 31-4-502(d) as well as
language regarding the signature requirements for offices for which more than one person is
elected, such as a town council. S.B. 91-69 amended C.R.S. § 31-4-502 to provide that

the recall petition shall be signed by registered electors entitled to vote for a

successor to the incumbent sought to be recalled equal in number to twenty-five

percent of the entire vote cast at the last preceding regular election held in the

municipality for all candidates for the office to which the incumbent sought to be

recalled was elected as one of the officers thereof, such entire vote being divided

by the number of all officers elected to such office at the last preceding regular
election held in the municipality.

See Ex. D (emphases added).

As a general matter, courts should “give effect, if possible, to every clause and word of a
statute, avoiding, if it may be, any construction which implies that the legislature was ignorant of
the meaning of the language it employed.” Montclair v. Ramsdell, 107 U.S. 147, 152 (1883).
However, if a legislative body intended to make a dramatic change in the meaning of a term, it
would have spoken unambiguously. Where statutory language is changed in codification, and such

“change was effected without substantive comment...absent such comment, it is generally held

7 The link to recordings of committee hearings for S.B. 91-69 per the Colorado State Archives is:
https://drive.google.com/drive/folders/1WoO9b9In6NRGIVYtGFpYRSEnksabUY2Gp?usp=shar

ing
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that a change during codification is not intended to alter the statute’s scope.” Walters v. National
Ass’n of Radiation Survivors, 473 U.S. 305, 318 (1985) (citing Muniz v. Hoffman, 422 U.S. 454,
467-74 (1975)); see also Gulf Power Co. v. FCC, 208 F.3d 1263, 1276 (11th Cir. 2000).

A review of the S.B. 91-69 hearings reveal precisely zero discussion about the change in
language from “ballots cast” to “entire vote cast.” At no time did any member of the General
Assembly note, or anyone from the public testify, that the change in the method of calculation
would dramatically reduce the threshold number of signatures required to trigger a recall of a
municipal officer—in the present case, by as much as 33%.

The United States Supreme Court’s canon of construction in Walters compels the
conclusion that the lack of substantive comment on the replacement of the term “ballots cast” with
“entire vote cast,” along with the formula for calculating town council races, was not meant to lead
to a change in the signature requirements for a recall in any way—the two formulations were, and
continue to be, exactly the same, and they both equate to a signature requirement equal to 25% of
the electorate, consistent with the holding in Bernzen, supra.®

It 1s inconceivable the elected officials, themselves subject to recall at any time, would
have reduced the threshold for a recall of their elected counterparts in municipal government by

as much as 33% and not uttered a substantive comment about it. Based on the legislative history

8 Indeed, here, the required number of signatures for the recall is the same whether one uses the
pre-1991 “ballots cast” method or the entire vote cast, and then dividing by the number of
candidates. Under the “ballots cast” formula, the 2018 election had 1,984 ballots cast for Town
Council. Multiplying this number by 0.25, one reaches a recall threshold of 496. Taking the “entire
vote cast” formula for the 2018 election, if one starts with the 5,276 affirmative votes cast for a
candidate and adds in the 2,660 votes that were strategically withheld, the entire vote equals 7,936.
Dividing that figure by the four council seats subject to the election and multiplying by 0.25 again
reaches a recall threshold of 496.
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cited above, it is apparent that the General Assembly believed the term “ballots cast” and “entire
vote cast” were synonymous, and that the signature requirements under both methods would be
the same—i.e., 25% of the electorate.

5. Other States’ Recall Statutes

A survey of other states’ recall statutes is instructive and further supports the Town’s
position that the number of signatures required to trigger a recall should always be the same
percentage of the electorate, as the Colorado Supreme Court stated in Bernzen.

The majority of states that have addressed recalls have sought to take steps to ensure that
all people who participated, or likely participated, in the election process during which the officer
to be recalled was elected be included when establishing the threshold for the recall itself. These

29 ¢

states establish the signature threshold by using standards such as “ballots cast,” “voters,”
“persons,” or “electors.” A summary of other states’ approaches to recall signature thresholds is
attached as Exhibit E.

As Exhibit E demonstrates, using the term “votes cast” is not simple matter of phrasing, it
is a unique standard of measurement unto itself. If the drafters of Article XXI and the Recall
Statute had intended for the threshold to be 25% of the “votes cast,” as opposed to “entire vote
cast,” they would have so stated, just as six other states have done. See Ex. E. In fact, as discussed
above, the framers did so state, but only when it came to the 50% threshold for second efforts to
recall elected officials.

The Town’s interpretation is the only interpretation that is consistent with legislative intent

and the only interpretation that leads to the same percentage (25%) of the electorate’s being

required in each recall election.
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D. AN INTERPRETATION OF ARTICLE XXI THAT EFFECTIVELY COMPELS VOTERS
TO CAST THEIR MAXIMUM NUMBER OF ALLOWED VOTES FOR THEIR
PARTICIPATION IN THE ELECTORAL PROCESS TO BE FULLY AND EQUALLY
COUNTED FOR PURPOSES OF A RECALL VIOLATES THE FIRST AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION.

An interpretation of Article XXI and the Recall Statute that requires voters to cast their
votes for all candidates in an Avon election in order for their participation in the electoral process
to be fully and equally counted for purposes of a recall violates the First Amendment and
Fourteenth Amendments of the United States Constitution.

In interpreting a statute, courts “are guided by the rubric that the legislature intends a statute
to be constitutional and we should construe it in a manner avoiding constitutional infirmity, if
possible.” People v. M.B., 90 P.3d 880, 881 (Colo. 2004) (“If a statute can be construed in a manner
that adheres to constitutional requirements, we must adopt that construction.”). See also Bd. of
Directors, Metro Wastewater Reclamation Dist. v. Nat’l Union Fire Ins. Co. of Pittsburgh, PA,
105 P.3d 653, 656 (Colo. 2005); In re Adoption of C.A., 137 P.3d 318, 326 (Colo. 2006).

“The right to vote freely for the candidate of one’s choice is the essence of a democratic
society.” Reynolds v. Sims, 377 U.S. 533, 555 (1964). “And the right of suffrage can be denied by
a debasement or dilution of the weight of a citizen’s vote just as effectively as by wholly
prohibiting the free exercise of the franchise.” Id. The United States Supreme Court has crafted a
flexible balancing test for considering the propriety of a state election law in light of citizens’ First
and Fourteenth Amendment rights under which the court must weigh the character and magnitude
of the injury to the rights protected by the First and Fourteenth Amendments. See In re

Interrogatory Propounded by Governor John Hickenlooper, 312 P.3d 153, 158 (Colo. 2013)

(internal quotations omitted).

2370881.4



Eagle County District Court Case No. 2020 CV 30264

Town of Avon v. Avon Recall Committee, et al.
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT
Page 23 of 29

Here, interpreting the phrase “entire vote cast” as the Committee wishes to do—such that
only affirmative votes in favor of a candidate are included in the calculation of the required number
of signatures to trigger a recall—infringes on citizens’ First Amendment rights by
unconstitutionally compelling voters to vote for the maximum number of candidates on the ballot.
Such an interpretation would also effectuate a restriction on citizens’ fundamental right to vote,
protected by the Fourteenth Amendment, by diluting the votes of, and thus partially
disenfranchising, those voters who choose not to vote for the maximum number of candidates.
Such restrictions serve no compelling state or government interest.

1. First Amendment

The First Amendment of the United States Constitution provides “Congress shall make no
law ... abridging the freedom of speech.” This protection necessarily extends to a citizen’s decision
to not speak: “The citizen is entitled to ... reject certain ideas or influences without Government
interference or control.” Tattered Cover, Inc. v. City of Thornton, 44 P.3d 1044, 1052 (Colo. 2002)
(quoting United States v. Playboy Entm’t Grp., Inc., 529 U.S. 803, 817, 120 (2000)).

In the context of elections and voting, the First Amendment protects voters’ “right to
refrain from speaking at all.” Wooley v. Maynard, 430 U.S. 705, 714 (1977) (internal citation
omitted). And “[t]he right to speak and the right to refrain from speaking are complementary
components of the broader concept of ‘individual freedom of mind.”” 1d.

As such, interpreting Article XXI to require an Avon voter to cast the maximum votes
allowed in order to have their participation in the Town Council election equally and fully counted
for purposes of a recall is plainly unconstitutional. “A system which secures the right to proselytize

religious, political, and ideological causes must also guarantee the concomitant right to decline to
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foster such concepts.” 1d. The Committee’s interpretation of Section 1 and the Recall Statute
undeniably dilutes and diminishes the participation, for purposes of a recall, of Town voters who
choose to vote for fewer than the maximum number of candidates on the ballot. To have her vote
count equally for purposes of a recall, a voter is forced to vote for the maximum number of
candidates. This cannot be reconciled with the First Amendment. Associated “with the right to
cast a vote is the right to have that vote counted without undue interference with the exercise of
that right.” Meyer v. Lamm, 846 P.2d 862, 872 (Colo. 1993).

The conclusion that only counting votes allocated to candidates is a violation of the First
Amendment is supported by the Colorado Supreme Court’s decision in In re Hickenlooper. There,
the Colorado Supreme Court analyzed whether a provision of the Colorado Constitution—i.e.,
requiring an elector who desired to vote for a successor candidate in a recall election meant that
the elector must also vote on the recall issue itself—was constitutional. 312 P.3d at 155. The Court
held that this “prior participation” requirement violated the First and Fourteenth Amendments to
the United States Constitution. Id. at 158-160.

The Hickenlooper Court reasoned that the prior participation requirement infringed upon a
voter’s right to refrain from speaking, noting that “[a] citizen who wants to refrain from opining
on the recall question, but who still wants to express an opinion about which successor candidate
should be elected, is forced to forfeit her vote entirely for that successor candidate. The provision
thus compels voters, if they wish for their vote to matter, to take a position on the recall where
they may have no opinion on—or even categorically oppose—such elections.” Id. at 158.

As with the prior participation requirement, requiring voters to allocate their votes to have

their participation in the Town Council election fully and equally counted for purposes of a recall
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election impermissibly violates their First Amendment rights. The 2018 Town Council election
served two purposes. First, it served to select four candidates to become members of the Avon
Town Council. Second, although less well-known to the voters, it set the threshold for signatures
to recall those new members of Avon Town Council. As noted above, 1,984 voters participated in
Avon’s 2018 election. Fully one-third of the Town electors who voted did so in a manner to
maximize their preferences for Town Council. Requiring a third of the Avon electorate to allocate
additional votes to individual candidates who, for whatever reason, they did not support so that
their participation in the election can be accounted for purposes of a future recall effort violates
the First Amendment, as articulated in In re Hickenlooper.

2. Fourteenth Amendment

“The right to vote freely for the candidate of one’s choice is of the essence of a democratic
society and any restrictions on that right strike at the heart of a representative government.”
Reynolds, 377 U.S. at 555. As such, the Fourteenth Amendment’s equal protection clause protects
citizens’ right to vote because the “[o]ther rights, even the most basic, are illusory if the right to
vote is undermined.” Id. at 560 (internal quotation omitted). Citizens’ First Amendment rights
implicate the same pressing concerns: “The right to vote derives from the right of association that
is at the core of the First Amendment, protected from state infringement by the Fourteenth
Amendment.” Id.

Equal protection guarantees that persons who are similarly situated will receive like
treatment under the law. Harris v. The Ark, 810 P. 2d 229 (Colo. 1991). To that end, state courts
have “an obligation avoid arbitrary and disparate treatment of the members of its electorate.” Bush

v. Gore, 531 U.S. 98, 105 (2000).
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The Colorado Supreme Court also considered whether the prior participation requirement
violated the Equal Protection Clause in In re Hickenlooper. In finding such a violation, the
Hickenlooper Court noted the requirement “completely invalidates a voter's otherwise legal ballot
for a successor candidate where that voter simply fails—or chooses not—to vote on the wholly
distinct recall issue.” 312 P.3d at 159. The court noted the example where “a voter could wish to
express an opinion about the propriety of the recall elections without also wishing to choose a
successor candidate. Conversely, a voter could wish to affirmatively refrain from answering the
recall question due to philosophical or political objections to (or disinterest regarding) the recall
of the incumbent official but nevertheless wish to cast a vote for a replacement candidate in the
event that the incumbent is ousted.” Id. Therefore, the court concluded, the prior participation
requirement would penalize “the latter set of voters who, for whatever reason, do not wish to
participate on the recall question without offering the State any practical or administrative gain.
No compelling (or even rational) justification exists to nullify a voter's entire ballot simply because
he or she refrains from answering the initial recall question.” Id.

Likewise, here, once an Avon voter allocates a vote in a Town Council election, there is
no basis—compelling, rational, or otherwise—for the Town or the State to require Avon voters to
allocate the maximum number of votes for their participation in the democratic process to be
equally counted for purposes of a recall election. “[R]easonable regulation of elections does not
require voters to espouse positions that they do not support.” Id. at 159 (quoting Burdick, 504 U.S.
at 438) (emphasis in original)). Those voters who participated in the 2018 Avon Town Council
election in a strategic manner should have the right to have such participation counted on an equal

basis as those who, in some cases, blindly allocated the maximum number of votes without
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consideration as to the consequences of such allocation for purposes of the present election or a
future recall election.

The Town’s interpretation of “entire vote cast” is the only interpretation that does not
effectively compel speech by diluting the votes of those electors who choose to vote for fewer than
the maximum number of candidates and the only interpretation that results in equal treatment of
all electors. This Court should therefore adopt the Town’s interpretation of “entire vote cast” to
avoid constitutional infirmity.

E. IF THE COURT ACCEPTS THE COMMITTEE’S INTERPRETATION OF THE PHRASE

“ENTIRE VOTE CAST,” THE COURT MUST DECLARE THE RELEVANT PROVISIONS
OF SECTION 1 AND THE RECALL STATUTE UNCONSTITUTIONAL.

If the Court does not agree with the Town that the phrase “entire vote cast” as that term is
used in Section 1 and the Recall Statute includes both affirmative votes in favor of a candidate as
well as undervotes, then the Court must declare both of those provisions unconstitutional, in
violation of the First and Fourteenth Amendments to the United States Constitution.

Legislative enactments are presumed to be constitutional; overcoming this presumption
requires a showing of unconstitutionality beyond reasonable doubt. Huberv. Colo. Mining Ass'n,
264 P.3d 884, 889 (Colo. 2011); see also People v. Graves, 2016 CO 15, 49, 368 P.3d 317, 322.

Declaring a statute unconstitutional is “one of the gravest duties impressed upon the
courts,” City of Greenwood Vill. v. Petitioners for Proposed City of Centennial, 3 P.3d 427, 440
(Colo. 2000). But the Colorado Supreme Court, in In re Hickenlooper, emphasized, “The United
States Supreme Court’s precedent (and common sense) make clear that virtually no regulation that
compels voters to take a position can pass constitutional muster.” 312 P.3d at 159 (citing Anderson

v. Celebrezze, 460 U.S. 780, 792-93 (1983) and Dunn v. Blumstein, 405 U.S. 330, 336 (1972) (“In
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decision after decision, [the United States Supreme] Court has made clear that a citizen has a
constitutionally protected right to participate in elections on an equal basis with other citizens in
the jurisdiction.”)).

As articulated in Section V.D., above, an interpretation of “entire vote cast” that does not
include both affirmative votes in favor of a candidate as well as votes that were withheld cannot
be squared with the First and Fourteenth Amendments to the United States Constitution, as it
unconstitutionally compels voters to vote for candidates they do not necessarily support for their
participation to count equally for purposes of triggering a recall election.

Thus, if this Court adopts the Committee’s interpretation of “entire vote cast,” then it must
declare the provisions of Section 1 and C.R.S. § 31-4-502(1)(d) regarding the calculations of
required recall signatures for officers who occupy one seat among multiple seats unconstitutional.

VI. CONCLUSION

As set forth above, the Town correctly interpreted and applied Article XXI and the Recall
Statute in calculating the number of signatures required to trigger a recall election of two of the
Town’s Council members. The Town’s interpretation of “entire vote cast” as that phrase is used
in both Section 1 and the Recall Statute is the only interpretation by which all voters’ participation
is treated equally and the only interpretation that will guarantee that, before a municipal elected
official can be subject to recall, 25% of the electorate must agree. This is the only interpretation
consistent with Colorado Supreme Court case law, the statutory construction of Article XXI, the
legislative history of the Recall Statute, and other states’ approaches to the recall. The Committee’s
interpretation, on the other hand, would lead to the absurd result where the required percentage of

voters’ signatures to trigger a recall could vary depending on the election. Such an interpretation
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not only contradicts plain meaning and legislative history; but would also render Section 1 and the
relevant portion of the Recall Statute unconstitutional in violation of the First and Fourteenth
Amendments of the United States Constitution.

WHEREFORE, for the reasons set forth above, the Town asks that this Court grant
summary judgment in favor of the Town and against the Committee on all claims in this case and
declare that the phrase “entire vote cast” includes both affirmative votes in favor of a political
candidate as well as “undervotes,” or, in the alternative, declare Article XXI, Section 1 of the
Colorado Constitution and C.R.S. § 31-4-502(1)(d) unconstitutional under the First and Fourteenth
Amendments to the United States Constitution.

Dated: February 25, 2021. Respectfully submitted,

GARFIELD & HECHT, P.C.

Bren

Christopher D. Bryan, A.R. #35522
Andrea S. Bryan, A.R. #40223
Paul F. Wisor, A.R. #36816
Attorneys for Plaintiff

CERTIFICATE OF SERVICE

I certify that on February 25,2021, a true and correct copy of the foregoing PLAINTIFF’S
MOTION FOR SUMMARY JUDGMENT was filed and served via CCS on the following:

Alan D. Sweetbaum, A.R. #13491

Reagan Larkin, A.R. #42309

Sweetbaum Sands Anderson PC

1125 Seventeenth Street, Suite 2100
Denver, Colorado 80202

Email: asweetbaum@sweetbaumsands.com

s/Rachael Pudlo
Rachael Pudlo
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AFFIDAVIT OF BRENDA TORRES

STATE OF COLORADO )
) ss.
COUNTY OF EAGLE )
I, Brenda Torres, being duly sworn, state as follows:

1. I am the Clerk for the Town of Avon, Colorado (“Town”). I am over the age of
eighteen.

2. This Affidavit is made in support of the Motion to Summary Judgment filed by
the Town.
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3. I have personal knowledge of the facts set forth herein and believe them to be true
and accurate to the best of my recollection, knowledge, and ability. I would testify consistently
with this Affidavit if called upon to do so.

4. The Town is a Colorado home rule municipality located in Eagle County,
Colorado, organized pursuant to Article XX, Section 6 of the Colorado Constitution.

5. I have been employed as the Clerk for the Town since March 25, 2019. Prior to
that, I served as a Deputy Clerk for the Town, beginning on May 2, 2016. As Town Clerk, I am
the custodian of all official records of the Town. I am also responsible for overseeing and
implementing the procedures for the Town’s portion of coordinated general elections with Eagle
County as well as overseeing and implementing the procedures for recalls of elected municipal
officers.

6. On November 6, 2018, the County and Town held a coordinated general election
(“Election”). There were four open seats for the position of Town Councilor at the Election and
there were eight candidates on the ballot for the position of Town Councilor. The candidates for
Town Councilor at the Election were: Chico Thuon, Tom Ruemmler, Scott Prince, Sarah Smith
Hymes, Tamra Nottingham Underwood, Adrienne Perer, Russell Andrade, and Mick Van Slyke.
Each voter was allowed to vote for up to four of the eight candidates on the ballot.

7. The official results of the November 6, 2018 Election for the position of Town
Councilor are contained on the attached Exhibit A.1. Exhibit A.1 is an accurate copy of the
official Election results for the position of Town Councilor provided to me by the Eagle County
Clerk and Recorder. Exhibit A.1 contains the data regarding the total number of voters who
participated in the Election (1,984), the number of votes received by each candidate for the
position of Town Councilor (reflected in the “Total” column next to each candidate’s name), and
the total number of affirmative votes received by all of the candidates for Town Councilor
(5,276). Exhibit A.1 also shows that there were 2,660 “undervotes” for the position of Town
Councilor at the Election, meaning votes that could have, but were not, allocated to a particular
candidate by a voter.

8. The following candidates were elected to the position of Town Councilor at the
Election: Chico Thuon, Tamra Nottingham Underwood, Sarah Smith Hymes, and Scott Prince.
Sarah Smith Hymes was subsequently chosen by the Town Council to serve as Mayor of the
Town. Town Council members serve four year terms in office pursuant to the Town's Charter.

9. On August 12, 2020, I approved petitions as to form that were submitted by the
Avon Recall Committee (“Committee”) to recall Councilor Tamra Underwood (“Councilor
Underwood”) and Mayor Sarah Smith Hymes (“Mayor Hymes”). The form recall petitions
provided that the following individuals are members of the Avon Recall Committee: Dr. Todd
Jon Roehr, Tamera LaVina Sturgill, Adrienne Perer, Maria Barry, and Paul “PJ” Jenick. 1
verified that each of the members of the Avon Recall Committee is a registered elector of the
Town.
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10.  On or about August 26, 2020, I received a Committee Registration Form for the
Committee, attached as Exhibit A.2. The Registered Agent for the Committee is Tom
Ruemmler.

11. On October 12, 2020, the Committee submitted petitions to recall Councilor
Underwood and Mayor Hymes. I reviewed the names and signatures on the submitted petitions
to recall Councilor Underwood and Mayor Hymes and compared them to a registered voter list
provided to the Town by the Eagle County Clerk and Recorder. Based on my review, I verified
that the petition to recall Mayor Hymes contained 425 valid signatures and the petition to recall
Councilor Underwood contained 445 valid signatures.

12. On October 19, 2020, I issued Certificates of Insufficiency with respect to the
petitions to recall Council Underwood and Mayor Hymes that had been submitted on October
12, 2020, as neither petition contained the requisite number of signatures I had calculated as
required to trigger a recall election in the Town pursuant to Colorado Law. A copy of the
Certificates of Insufficiency issued on October 19, 2020 are attached hereto as Exhibits A.3 and
A.4. The Committee withdrew its petitions on October 19, 2020.

13.  On November 3, 2020, the Committee submitted refiled petitions as original
petitions to recall Councilor Underwood and Mayor Hymes (collectively, the “Petitions™). I
reviewed the names and signatures on the Petitions and compared them to a registered voter list
provided to the Town by the Eagle County Clerk and Recorder. Based on my review, I verified
that the Committee submitted 462 valid signatures to recall Mayor Hymes and 452 valid
signatures to recall Councilor Underwood.

14, On November 9, 2020, I issued Certificates of Insufficiency with respect to the
Petitions submitted by the Committee, as neither petition contained 496 valid signatures, the
amount I calculated as required to trigger a recall election pursuant to Article XXI of the
Colorado Constitution which has been adopted by Section 3.5 of the Town Charter. A copy of
the Certificates of Insufficiency issued on November 9, 2020 are attached hereto as Exhibits A.5
and A.6.

15. My calculation of the threshold number of signatures required to trigger a recall
election of Mayor Hymes and Councilor Underwood was based off of the official Election
results (Exhibit A.1) from the Election, which was the last preceding general election for Mayor
Hymes and Councilor Underwood. I calculated the number of “entire votes cast” at the Election
for all candidates for the office of Town Council to be 7,936, which is the total number of votes
that were affirmatively cast in favor of Town Council candidates (5,276), plus the number of
undervotes (2,660). Pursuant to the Colorado Constitution and state statute, to come up with the
required number of signatures to trigger a recall election, I then multiplied the entire votes cast
(7,936) by 0.25 and then divided that by 4 (the number of candidates elected as Town Councilors
at the Election). Therefore, I calculated the required minimum number of signatures required to
trigger a recall election of Mayor Hymes and Councilor Underwood to be 496 signatures.

16. On November 25, 2020 the Town received a written “protest” with respect to the
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petitions, signed by PJ Jenick, Douglas Patton, and Tom Ruemmler. ! issued a Denial of Request
for Protest Hearing on November 30, 2020, finding that the protest was not timely submitted. A
copy of my Denial of Request for Protest Hearing along with the protest is attached as Exhibit
A7

Conguds Tortes

H L)

Breifla Torres

2\
Subscribed and swomn to this 21 day of February, 2021, by ‘Breaks Torrey

Witness my hand and official seal.

My commission expires; ' ~\o = 2519

otdry Public
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A DATE FILED: February 25, 2021 3:52 PM
AVO FILING ID: 6010D7DE3B9B3
* ¥ CASE NUMBER: 2020CV 30264
Certificate of Insufficiency

WHEREAS, pursuant to § 3.5 of the Town of Avon (the “Town”) Home Rule Charter, any
elected official of the Town may be recalled by the electors entitled to vote for a successor of such
incumbent through the procedure in the manner provided for in Article XXI of the State Constitution; and

WHEREAS, Article XXI of the Colorado Constitution provides a recall may also be exercised by
the registered electors of each county, city and county, city and town of the state, with reference to the
elective officers thereof, under such procedure as shall be provided by law; and

WHEREAS, on November 3, 2020 the Avon Recall Committee (the “Committee™) submitted a
petition to recall Councilor Tamra Underwood (the “Petition”); and

WHEREAS, the Town Clerk has reviewed the registered voter list provided to the Town by the
Eagle County Clerk and Recorder as well as the signatures contained in the Petition to determine the
number of voters registered to vote in the Town of Avon who signed the Petition; and

WHEREAS, the Eagle County Clerk and Recorder has provided the Town Clerk with a copy of
the abstract of votes for the 2018 Avon Town Council election, which abstract is attached hereto and
incorporated herein as Exhibit A: and

WHEREAS, the Town Clerk reviewed the affidavits attached to the Petition.
NOW THEREFORE, THE TOWN CLERK FINDS AS FOLLOWS:

—

The Petition was timely filed with the Town Clerk.

2. The Petition contains 452 valid signatures of electors registered to vote in the Town, which is 44
fewer valid signatures than required pursuant to Section 4 of Article XXI of the Colorado
Constitution.

Pursuant to the foregoing, the Town Clerk hereby determines the Petition is insufficient. The Town Clerk
has identified those signatures that are insufficient and the reason for such insufficiency in the
Identification of Insufficiency attached hereto and incorporated herein as Exhibit B.

LA o

Brenda Torres
Town of Avon Municipal Cle
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Certificate of Insnfficiency

WHEREAS, pursuant to § 3.5 of the Town of Avon (the “Town™) Home Rule Charter, any
elected official of the Town may be recalled by the electors entitled to vote for a successor of such
incumbent through the procedure in the manner provided for in Article XXI of the State Constitution; and

WHEREAS, Article XXI of the Colorado Constitution provides a recall may also be exercised by
the registered electors of each county, city and county, city and town of the state, with reference to the
elective officers thereof, under such procedure as shall be provided by law; and

WHEREAS, on November 3, 2020 the Avon Recall Committee (the “Committee”) submitted a
petition to recall Councilor Sarah Smith Hymes (the “Petition™); and

WHEREAS, the Town Clerk has reviewed the registered voter list provided to the Town by the
Eagle County Clerk and Recorder as well as the signatures contained in the Petition to determine the
number of voters registered to vote in the Town of Avon who signed the Petition; and

WHEREAS, the Eagle County Clerk and Recorder has provided the Town Clerk with a copy of
the abstract of votes for the 2018 Avon Town Council election, which abstract is attached hereto and
incorporated herein as Exhibit A; and

WHEREAS, the Town Clerk reviewed the affidavits attached to the Petition.
NOW THEREFORE, THE TOWN CLERK FINDS AS FOLLOWS:

—_—

The Petition was timely filed with the Town Clerk.

2. The Petition contains 462 valid signatures of electors registered to vote in the Town, which is 34
fewer valid signatures than required pursuant to Section 4 of Article XXI of the Colorado
Constitution.

Pursuant to the foregoing, the Town Clerk hereby determines the Petition is insufficient. The Town Clerk
has identified those signatures that are insufficient and the reason for such insufficiency in the
Identification of Insufficiency attached hereto and incorporated herein as Exhibit B.

Brenda Torres
Town of Avon Municipal Chg

RGULBHET

WAL
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Denial of Request for Protest Hearing

WHEREAS, on October 12, 2020 the Avon Recall Committee (the “Committee”) filed petitions
with the Avon Town Clerk to Recall Mayor Sarah Smith Hymes, Councilor Tamra Underwood and
Councilor Amy Phillips; and

WHEREAS, the Committee withdrew the its petition on October 19, 2020; and

WHEREAS, on November 3, 2020, the Avon Recall Committee (the “Committee”) refiled
petitions as original petitions with the Avon Town Clerk to recall Mayor Sarah Smith Hymes, Councilor
Tamra Underwood and Councilor Amy Phillips; and

WHEREAS, on November 9, 2020, the Avon Town Clerk issued Certificates of Insufficiency
with respect to each of the petitions on the basis that each petition lacked the requisite number of
signatures; and

WHEREAS, on November 24, 2020, PJ Jenick, Douglas Patton, and Tom Ruemmler filed a
protest (the “Protest), attached hereto as Exhibit A, with respect each of the Certificates of Insufficiency;
and

WHEREAS, the Town Clerk has reviewed the Protest.
NOW THEREFORE, THE TOWN CLERK FINDS AS FOLLOWS:

1. Section 31-4-503(c), C.R.S. provides any protest filed by a registered elector with respect to a
“refiled petition shall be filed within five business days of the date on which such petition was
refiled.”

2. Section 2 of Article XII provides registered electors of the Town of Avon may file a protest
“within fifteen days after such petition is filed.”

Pursuant to the foregoing, the Town Clerk hereby determines, even under the more lenient standard
provided under Section 2 of Article XXI, the Protest was not timely filed, and the Town Clerk lacks
jurisdiction to hear the matters to be considered under the Protest.

Digitally signed by Brenda Torres
DN: cn=! n of A

ou=Gens
email=btorres@avon.org, c=US
Date: 2020.11.30 15:08:19 -07'00'

Brenda Torres
Town of Avon Municipal Clerk
November 30, 2020
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We Douglas Patton, Todd Roehr, PJ Jenick, Tom Ruemmler and Does 1-570 are registered voters in
Avon. Colorado. We do hereby file with the Designated Election Official (DEO), who is Avon’s own
municipal town clerk, this protest in writing and request an independent, impartial (DOE). The grounds
for the protest include but are not limited to the following:

1.

I

Initially the Avon town clerk and the Avon Recall committee were told by Avon town attorney,
Paul Wisor, that 479 recall signatures were required; but after approximately 620 recall
signatures were delivered to the Avon town clerk on October 12, 2020 Paul Wisor alleged that
the number was actually 496.

The Avon town clerk rejected approximately 159 signatures of which approximately 60 are
valid.

On October 19, 2020 the Avon town clerk verified over 450 recall signatures but alleged that the
recall petitions did not have the adequate number of signatures required by Colorado Statute §
31-4-502( 1) d), C.R.S.

However, Statute § 31- 4- 502( 1)( d), C. R.S., which dictates the number of required signatures,
establishes a maximum of 330 signatures for multiple elected seats which is the case with the
Avon recall. Additionally, the Colorado Secretary of State Election Department’s Policy and
Procedures Manual, Chapter 15, clearly states that 300 recall signatures are required for a non-
partisan election. Both the Colorado State Constitution and Statute § 31- 4- 502( 1)(d), C. R.S
require signatures needed for recalls be based on the total number of votes cast, not the total
number of voters. Statute § 31- 4- 502( 1)( d), C. R.S states that when multiple seats are elected
the total number of votes cast is first divided the number of seats elected and then multiplied by
25%. There were 5276 total votes cast in 2018 for 4 seats. Thus (5276/4) x 25% = 330.

Avon appointed its own town clerk as the Designated Election Official (DEO) and Avon town
attorney. Paul Wisor, who represents the Town Council provided instructions to her. The DOE is
not independent. Her job and income are dependent on Avon officials above her and her
following the advice of the town attorney. Therefore, an out of area (out of the county) DEO
should be appointed whom the Avon Recall committee recommends and is acceptable to Avon.
Avon officials and the public have suppressed the recall petition and recall election in violation
ot recall election Statute § 31- 4- 503( 5), C. R.S. and thus committed a misdemeanor. The
various methods used to suppress the petition and recall election include but are not limited to:
(1) presenting false and misleading information to the public, (2) harassing, intimidating and
inhibiting petition circulators, (3) aggressively attempting to use Avon’s own police department
to arrest petition circulators, (4) making personal attacks on the circulators that had nothing to do
with the reasons for the recall and (5) the DOE requiring 496 recall signatures even though
Statute § 31- 4- 502( 1)( d), C. R.S. dictates and requires a maximum of 330 signatures for
multiple elected seats such as the Avon recall and despite the Colorado Secretary of State
Election Department’s Policy and Procedures Manual, Chapter 15, that clearly says 300
signatures are required to recall an elected person in a non-partisan election.

Furthermore, the list of registered voters delivered by the Eagle County Clerk and Recorder to
Avon was found to have many errors. The Avon town clerk did not contact the Avon Recall
committee even though the committee said they could provide the town with voter id nurbers
for approximately 50 of the rejected signers.

Note that Avon Town representatives’ false allegation that 496 signatures were required is an
abuse of power that can result in unnecessary expenses while also lining the pocket the town
attorney. All town representatives who have suppressed the Avon Recall should do the right
ethical thing and resign. This will save the tax payers unnecessary expenses.

The Town of Avon Acknowledged on 10-19-2020 the following

PLAINTIFF 000009



WHEREAS, pursuant to § 3. 5 of the Town of Avon (the " Town") Home Rule Charter, any elected
official of the Town may be recalled by the electors entitled to vote for a successor of such incumbent
through the procedure in the manner provided for in Article XXI of the State Constitution® and

WHEREAS, Article XXI of the Colorado Constitution provides a recall may also be exercised by the
registered electors of each county, city and county, city and town of the state, with reference to'the
elective officers thereof, under such procedure as shall be provided by law; and

WHEREAS. Section 31- 4- 501, et seq., C.R.S. governs the recall of elected munici rcf&ls; 'and

WHEREAS. on August 12, 2020 the Town Clerk approved a petition as to form fled:by:the;Avon ' ecall
Committee (the " Committee") to recall Councilor Tamra Underwood, Sarah Smith'Hymes and:Amy.
Phiilips; and

WHEREAS. the Committee returned a petition for recall on October 12, 2020, the (" Petition"); and

WHEREAS, the Town Clerk has reviewed the registered voter list provided to the Town by the Eagle
County Clerk and Recorder as well as the signatures contained in the Petition to determine the number
of registered voters who signed the Petition; and

WHEREAS, the Eagle County Clerk and Recorder has provided the Town Clerk with a copy of the
abstract of votes for the 2018 Avon Town Council election, which abstract is attached hereto and
incorporated herein as Exhibit A; and

WI REAS. the Town lerk reviewed the a idav ts attached to he Petition,

NOW THEREFORE, THE TOWN CLERK FINDS AS FOLLOWS:

1. The Petition was timely filed w'th th Town Clerk.

2. The affidavits required pursuant to § 31- 4- 503( 2)( ¢), C.R. . are properly attached to the Petition.
3. The Petition contains 445 valid signatures of electors registered to vote in the Town, which is 51
fewer valid signatures than required pursuant to § 31- 4- 502( 1)( d), C. R.S.

Pursuant to the foregoing, the Town Clerk determining the Petition is insufficient. As required by § 31-
4- 503( 3)( a), C.R.S., the Town Clerk has identified those signatures that are insufficient and the reason
for such insufficienc in he Iden fic tion of nsuff ciency attached hereto and incorporated hermit' as
Exhibit B.

We tile this Avon Recall protest that we believe to be true, under oath, under the penalty of perjury
under the laws of Colorado.

T W }//2-5,/293'0

Pl Je ¢

ate Tom Ruemmier Date

7/ e
PDou las P tton ae Dr. Todd Roehr Date
Date Date
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State of Colorado
Gounty of Eagle

mmmlnmmemmm
meon this 2.3 day of A/ 2028
e

by
who i3 personally known to me or has produced

William J Balzano
NOTARY PUBLIC
STATE OF COLORADO




* Call Academy Mortgage in Eagle Ranch for home loans!
* Letter: Reader rips Eagle County Commissioner Matt Sherr!
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* Let Precision Construction West build for you!
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* Joy Overbeck column: What Republicans should do now!
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Injury Attorneys * Auto/Motorcycle
* Ski/Snowboard
* Dog Bites

* Other Injuries
Free Consult
Percentage Fee

970.926.1700

Edwards/Denver

Bloch & Chapleau
VailJustice.com

$100 Credit.

Free Brake Inspection
“»» Pads, Rotors, Calipers!

Action Jackson Auto
41000 Hwy 6
Avon, Colorado 81620

ActionJacksonAuto.com
(970) 949-5800
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: PORTOFINO JEWELRY :
° We are open - come in and see us!
° Chapel Square in Avon
. 240 Chapel Place

° 970.949.1404

°

Edwards
Turnkey Offices For Rent - Act Now!

Location, Location, Location!
* Space 5: 1,050 sq ft office
* Space 6: 4,300 sq ft dividable

Plaza Rentals

on ground floor

e Space 8: (3) large offices

* Space 11B: 430 sq ft office
926-3777 Office

904-3777 Cell
www.EdwardsPlaza.com

Distributed free, 1 per person, and free online, to about 900 locations in Vail & Eagle County, Colorado. 970-280-5555.

Questioning Avon’s lawsuit
against 5 innocent people?

The Good, The Bad, The Ugly!

* The Vail Daily ends Reader Comments & some censorship.
* Government requires $15.00 per hour, Kroger closes 2 stores!
* The heck with QANON and White Supremacists!

* The very sad passing of 4 locals to 2 avalanches!

Business Briefs’
Opinion

* The Good: The Vail
Daily has decided to
end “Reader
Comments” below their
stories and columns,

We are glad they did
that because it means
that they will no longer
be able to censor conser-
vative comments, like
they often did to Ye
Olde Publisher. (YOP)

YOP was asked to
monitor the online driv-
el by liberal trolls in
these columns, and far
left liberal Daily editor
couldn’t stand the rea-

sonable debate respons-
es from conservatives
like YOP. So, after a
while of YOP winning
debates, Peterson, to use
his words, just “86’d
YOP.

But, Peterson had no
problem with the person-
al attacks against YOD,
who used his real name,
while most of the liberal
trolls attacked anony-

mously, using  pen
names.

This is a victory for
conservatives!

* The Stupid: The City
of Long Beach,
California just learned

the hard way that legis-
lating a $15.00 per hour
wage for employees just
doesn’t work, and back-
fires on elected officials
who refuse to learn real-

ity.

The Kroger grocery
brand immediately
closed two grocery

stores in the city, includ-
ing a Ralph’s store and a
Food4Less store.

Dubh!
should have no role in
dictating pay wages for
private business
employees. Instead of
raising the income by
government edict, the

Continued on Page 3

Government

Valley Wash 'N' Detail
Mobile Car
Detailing Services
WE COME TO YOU!

* Washing & Vacuum
* Waxing

* Rims & Tires

* Recondition leather
* Remove dog hair

* Shampoo seats/carpet
970-401-3266
ValleyWashNDetail@
Gmail.com

H |
I Shadley Deals; Inc.

Window Treatment Specialists

Custom
Window Treatments
* Hunter Douglas shades,

blinds & shutters
* Draperies, valances,
pillows/bedding
* Phantom retractable
screen doors

Jon
Sheppard
Photography

* Exceptional photos
* Weddings

* Conventions

* Real Estate

970-949-9131
JonSheppard62@

Free estimates

Expert instal BLA N'l'

970-926-2888

Comcast.net

F 001424eppard
HI élleltogaphy.com




Business Briefs - Vail, Colorado - www.BusinessBriefs.net - Feb 11 thru Mar 10, 2021 - Page 2

Business Briefs 2021
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Thursday, March 11th, 2021
Thursday, April 8th, 2021
Thursday, May 27th, 2021
Thursday, June 24th, 2021
Thursday, July 29th, 2021
Thursday, August 26th, 2021
Thursday, September 23rd, 2021
Thursday, October 21st, 2021
Begin Volume 16 - 12 issues
Thursday, November 18th, 2021
Thursday, December 16th, 2021
Thursday, January 20th, 2022
Thursday, February 17th, 2022

Print dates subject to change without notice!

Ad deadline: February 25th, 2021 at 5pm.

Past the deadline? Call anyway!
You read this ad. Call now!
Call (970) 280-5555 now!
Email: info@BusinessBriefs.net
www.BusinessBriefs.net
Advertising space is very limited!

Home in the Smoky Mountains of North Carolina

We provide Architecture, Planning and

Interior Design Professional Services
Visit our webpage to see the extensive list

of our projects in all of your communities.

TAB Associates, Inc.

The Architectural Balance

56 Edwards Village Boulevard, Suite 210, Edwards, Colorado 81632

(970)766-1470x107 www.tabassociates.com greg@tabassociates.com

The questionable

2020 presidential election!

Editorial

If you are a Trump
hater, you probably won’t
want to read this editorial.
Nothing we say is going to
change your belief that the
2020 election was not
stolen.

But, if we look at all the
evidence garnered from
the 6 states that didn’t
deliver decisions on elec-
tion night, a reasonable
person can conclude that
there were a lot of issues
counting votes, and poten-
tially, a lot of questions
regarding the possibility of
machine corruption.

Recently, we were able
to watch a documentary
called “Absolute Proof,”
produced by Mike
Lindell of My Pillow
company fame.

The evidence that was

presented was very con-
Olde

vincing to Ye

Publisher that Trump may
have actually received
around 79 million votes

not 74 million votes, and
that Trump may have actu-
ally won the election.

Business  Briefs is
extremely disappointed
with our court systems,
and in particular, the U. S.
Supreme Court, when
they refused to hear multi-
ple cases, citing so-called
lack of standing by those
suing. We find that deci-
sion outrageous.

If Colorado can count
all legal votes, but say,
Pennsylvania counts ille-
gal votes, then we in
Colorado should have
standing to challenge the
alleged illegal actions of
Pennsylvania. To deny
standing to any citizen of
the United States to sue
anywhere in our country
on this issue is a denial of

our rights to guarantee a
fair election.

We find those courts *
actions cowardly and fear-
ful that Democrats will
actually pack the Supreme
Court and dilute the
power of the present court,
if they decided to hear this
most important case.

The American voter
deserves to know if there
is credible evidence to see
if Trump was or was not
cheated.

17 Pennsylvania law-
makers are reportedly ON
THE RECORD _saying
that 202,377 more votes
were cast than there were
registered voters. While
we know this is disputed,
fair-minded people would
rather see the evidence
about this in a courtroom,
than take the word of a

self-proclaimed “fact
checker..

(407) 497-3428

APPLY ANYTIME. ANYWHERE.

Start application/pre-approval
Calculate payments easily
Securely scan & upload docs
See your progress

Get updates as you go

Pre-approval is not a commitment to lend.

MY
MORTGAGE

A\ACADEMY

MORTGAGE CORPORATION®

/£
KATE BATES

STEVEN ZOLLER

Loan Officer | NMLS #625006 Senior Loan Officer | NMLS #420623

PLAINTIFE 001125,

EQUAL HOUSING LENDER | CORP NMLS #3113 | MAC1021-1471947
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Kent Funeral Home is sued for alleged

combining of 2 bodies for cremation!

Staff Report

Eagle - A lawsuit filed July 8,
2020 by Plaintiffs David Roemer
and Elizabeth Witthoeft against
Kent Funeral Homes, whose
trade name is Bailey-Kent
Funeral Home, L.L.C., alleges
that by “chemical and other sci-
entific analysis, the cremains of
Plaintiffs” son were co-mingled
with at least one other person;”
and that “the analysis of the cre-
mains revealed fragments of
bone from a larger adult togeth-
er with surgical material, jewel-
ry, and other metal.”

The lawsuit says that, upon
information and belief, Bailey-
Kent Funeral Home, operates in
several counties across
Colorado, including but not lim-
ited to the counties of Eagle,
Summit, Lake, and Chaffee.

According to the
“Plaintiffs were the parents to a
baby boy named Donovan

suit,

Jeffrey Roemer, who passed
away on December 8, 2019 and
who was still born on December
9, 2019 at approximately
11:23pm.

“On December 10, 2019,
while Donovan was being held
in the holding room of the
Summit Medical Center,
Plaintiffs contacted Defendant to
inquire into a cremation and
service for their son.”

“On December 12, 2019,
Plaintiffs met with Defendant
who agreed to cremate Donovan

for the price of $200.00.
According to the lawsuit,
“Defendant  cremated  the

human remains of more than
one person within the same cre-
mation chamber and/or other-
wise co-mingled the remains of
multiple human remains.”

The lawsuit further alleges
that “Plaintiffs did not authorize
the cremation of their son with
another person and did not

authorize in writing the co-min-
gling of ashes.”

Further, “Defendant did not
mark the cremains with the
decedent’s identity and the
name of the crematory.”

Further, “Defendant did not
retain all documents and records
concerning the final disposition
of human remains.”

Further, the lawsuit alleges
that “Defendant did not provide
a receipt, which should have
been signed by both the crema-
tory’s representative and the
person who the
human remains.”

The lawsuit alleges that
“Defendant apologized
offered to waive the cremation
charge.

At a hearing
February of 2021, lawyers
argued over the discovery
process, while Judge Paul
Dunkleman spoke of the right of
the Defendant to wuse 5th

delivered

and

during

Amendment Rights to not have
to answer questions in discovery
which otherwise might lead to
potential criminal charges also
being filed, if credible evidence
is found to verify the allegations.

The lawsuit alleges that
“Due to the negligent and care-
less conduct of Kent Funeral
Homes in the operation of the
cremation of Plaintiffs’ son,
Defendant violated several state
laws including but not limited to
CRS. § 12-54-103, C.RS. § 12-
54-305, and C.R.S. 12-54-307.

The judge ruled that the
Discovery process of potentially
other witnesses could continue,
and the hearing was extended
until that discovery process was
completed.

Shannon Kent reportedly
signed an agreement with state
regulators  recently  which
requires him to exit the funeral
home and cremation business in
Colorado.

Good, Bad & Ugly!

The heck with QAnon and White Supremacists!

From Page 1 stupid gov-

ernment cost all the employ-
ees of those two stores their
jobs and reduced their income
to ZERO!

When will liberals learn?

* The Repetitive Nonsense:
Conservatives are tiring of
hearing about a supposed
organization @ known  as
QAnon. This online operation
is headed by .. oh, no one
seems to know who it’s head-
ed by.

This supposed organiza-
tion is supposedly a right-
wing group that is supposedly
horrible for our country. The
problem is, Ye Olde Publisher,

a staunch conservative, had
never heard of them, nor have
any of YOP’s friends heard of
them.

But, if you listen to liber-
als, all conservatives are mem-
bers of this organization that
most of us know nothing
about.

One more thing: YOP and
the conservatives I know have
nothing to do with far-right
so-called White Supremacists!

YOP doesn’t know any
conservatives who fit this cat-
egory.

We believe what is written
in the Declaration of

Independence - “All men (and
Continued on Page 5

The Publisher, Multiple Marketing, LLC, assumes no
financial responsibility for ad, news, or Business Briefs
errors, beyond refunding the cost of the first ad run, if noti-
fied within 10 days of the first printing of the ad error, nor
beyond correcting any other error, if notified within 10
days of the first printing of such error.

LIMITED-TIME OFFER

Create the kitchen of your dreams and save.

780 Nottingham Road, Avon, CO 81620
160 South Side Drive, Basalt, CO 81621
www.AlpineAppliance.com

Appliance

Copyright 2006 through 2021.
All rights reserved.

Center

g;ﬁ%%]ﬁgﬁfe Sell!
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You see this ad!
Call or Email Now
970-280-5555.
Reserve in the

Restaurant

Directory!
info@BusinessBriefs.net

* Breakfast all day!

* Lunch starts at 11am.
* Dinner
Located in Eagle-Vail!
Mon - Sat: Open at 7am
Sun: Open at 7:30am
(970) 949-6393

Join us
for dinner
tonight!

Side

Thanks to the reviewers
at Openlable,

we are now rated
Number 1 in the Vail Valley!

We make it fresh!
Home cookin’ daily!
Bridge Street - Vail
479-7580
7am to 9pm

Lunch: 11am to 4pm
Dinner: 5pm to 10pm
Reservations Accepted
Pizza Bar: 11am - close
Bridge Street
Vail Village
970-476-5070

Fantastic Mexican
& American dishes!
Pickup & Delivery
Catering available.
Firebox Bar closed

during Covid 19.

970-470-0294
RubenChagoya@hotmail.com

Gluten-Free
Available
Dine-in * Take-out
We Deliver!
Edwards, Colorado

Kitchen

Don’t be disappointed. Call for a reservation now!

(970) 949-1423 or go to OpenTable.com
We’re not really Number 1.
It’s a 6-way tie with Matsuhisha, Juniper,
Grouse Mountain Grill, Ti Amo & La Nonna - ha!
Come celebrate with us at Northside!

%
Making Gourmet Convenient

Grab n’Go & Catering
970-446-6917

Catering Inquiries, Email:
LaurenMc123@gmail.com

970-926-7003

Cooking for your
family! Try one of
our family packs

for only $28.00.
Italian Pack, Mexican Pack,
Meatloaf, Chicken Parmesan!

Bring it home and bake it in your kitchen.

Pickup or Delivery!
* 970-949-1423
20 Nottingham Road in Avon

0 2,

@LaurensKitchenEdwards
www.LaurensKitchenEdwards.com

Bz

* All Breakfasts - $6.00
* Dozen Donuts (Mixed) - $10.00
* All lunches - $6.00 to $8.00
* Angus Burger & Fries - $6.00
IPLAINTIPEI0Q011127
Next to Christy Sports in Avon (949) 470-4730
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Call Academy Mortgage in Eagle Ranch for home loans!

Advertorial

Eagle Ranch - Academy
Mortgage’s mission is to
be your 1st CHOICE in
delivering the dream of
sustainable homeowner-
ship by inspiring hope
and building prosperity
in the lives of our
Employees,  Builders,
Realtors, and the com-
munities we serve.

Kate Bates

Kate Bates and
Steven Zoller are your
local Academy Loan
Officers based out of
Eagle, Colorado.

Kate grew up in New
Hampshire and moved
to Colorado in 1998,
where she lives with her
husband and two chil-
dren.

Colorado is the per-

fect location for all things

outdoors, specifically
trail running, snowshoe-
ing, hiking and camping.

Kate began her career
in the mortgage industry
in 2002 and hasn’t
looked back once! She
specializes in first time
home buyers, FHA, VA,
USDA and down pay-
ment assistance pro-
grams and loves helping

borrowers with their
financial needs and
wants.

Steven Zoller
Steven is a Colorado
native where he lives
with his wife and two

boys.
In his free time he
enjoys snowmobiling,

mountain biking, skiing
rafting and attending
concerts.

Kate Bates

Steven began his
career in the mortgage
industry in 2004. He
specializes in FHA, VA,

USDA, Conventional
and Jumbo loans pro-
grams.

Since joining

Academy, Steven and
Kate have helped many

individuals and families
attain the dream of
homeownership.

Whether you want to
buy a new home or refi-
nance an existing mort-
gage, they will provide a
customized solution for
you at competitive rates.

No middlemen!

No brokering, no
middleman, no hassle,
no surprises.

They will be in con-
trol of your loan file from
start to finish, and will
be up-to-date on the sta-
tus of your loan at all
times.

Academy Mortgage
Corporation under-
stands the importance of
maintaining continuous
communication through-
out the loan process, and

commits to providing
accurate, timely, and
honest mortgage advice.
We invite you to put
us to the test. Let us
show you how simple
and easy securing a
mortgage can be.

Contact Us
Phone:
970.432.9010
Email Kate Bates:
Kate.Bates@
AcademyMortgage.com
Email Steven Zoller:
Steven.Zoller@
AcademyMortgage.com
Website:
https:/ /academymort-
gage.com/about-
us/branches/eaglevail

Location: Eagle Ranch
1160 Capitol Street,
Suite 202,

Eagle, CO 81631

The Good, The Bad & The Ugly!

Poland bans most abortions * H.R. 1 will endorse more illegal voting! ¢ The very sad passing of 4 locals

From Page 3w0men)

are created equal - PERI-
oD!”

YOP has no problem
going along with the
teachings of Ronald
Reagan or Margaret
Thatcher.

Liberals, please stop
associating conservatives
with QAnon, whoever
they are, and so-called
White  Supremacists,
where ever they are.

* The Good: According
to CNN, the country of
Poland’s highest court
ruled recently that

“abortions due to fetal
defects are unconstitu-
tional.”

Amen!

In the United States,
former Denver Bronco
star Tim Tebow could
have been aborted for
allegations encouraging
his mother to abort him,
but she refused to do it
and Tebow later pro-
duced miracle finishes
to football games that
took the Broncos to the
Playoffs a few years ago.

Poland now has a
near total ban on baby

* Snow plowing
* Shoveling
* Holiday lighting

970-328-5484
info@SHCLandscape.com

terminations, and has
some of the strictest
abortion laws in Europe,
allowing abortions only
for rape, incest or when
the mother’s life is in
danger.

* The Ugly: Democrats
want to pass House Bil
1, which effectively
endorses cheating in our
presidential elections.
Ridiculous.

For example, instead
of having signature ver-
ification of voter ballots
like we have in

Medical Marijuana

Medical Marijuana
Doctor Day
Every other Thursday
in Eagle County.
Call for appointment.

720.443.2420
HealthyChoicesUnLtd.com

Colorado, Ye Olde
Publisher (YOP) could
“mine” extra ballots at
Post Offices and pick up
discarded ballots from
the trash cans thrown
away because these bal-
lots were mailed to peo-
ple who no longer rent-
ed their previous post
office box.

So, the 8 ballots that a
friend gave YOP could
now be voted, without
the signature verification

required, and YOP
would be guilty of 8
felonies, HAD THEY

BEEN VOTED, WHICH
THEY WERE NOT, and
those ballots would have
counted.

Even if you are a lib-
eral, are you really for
this?

* The Very Sad: We are
all saddened at the loss
of 4 locals, due to two
avalanches recently. Our
hearts go out to their
families. May Adam
Palmer, Andy Jessen,
Seth Bossung and John
Kuo rest in peace.

e UHaul truck, van & trailer rentals!
* New storage access 7 days a week!
970-524-3745
360 Gilder Way, Gypsum
Just south of the Eagle County Airport

GypsuplatNGHP 0S8t 018

www.SelfStorageGypsum.com
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Questioning Avon’s lawsuit against 5 innocent people?

Opinion by a member
of the Recall
Committee, who were sued
by the Town of Avon for
simply following their 1st
Amendment Right to peti-
tion their government to
try to get a recall election to
hold Mayor Sarah Smith
Hymes, Mayor Pro Tem
Amy Cramer Phillips and

Avon

Avon Councilwoman
Tamra Nottingham
Underwood accountable

This opinion is by one
member and does not nec-
represent the
views of the other 4 mem-
bers.

essarily

Avon - Acting with honor,
and respectfully declining
the invitation to be subject-
ed under unlawful proceed-
ings- in defiance of dishon-
orable civil servants and
government employees- I,
hereby claim my reserva-
tion of rights, without prej-
udice for honorable rebuttal
to invalid summons.

e Sherar v. Cullen, 481 F. 2d
946 (1973) “There can be no
sanction or penalty
imposed upon one because
of his exercise of constitu-
tional rights.”

Accusations brought
against the living being, are
fictitious allegations and
without the consent or juris-
diction over the living per-
son and therefore give rise
to further questions and
requests for validation of
legality and merit.

Do the Courts of Eagle
County Colorado act under
Common Law or Maritime
Law? Are they a court of
record?

I hereby ask the Court
of Eagle County, Colorado;

1. When did it become
legal for a corporation, the
Town of Avon to sue indi-
viduals?

2. Would it not be true
that a corporation may only
sue another corporation and
therefore individuals are
protected from such egre-
gious actions from a corpo-
rate entity?

3. What gives
Plaintiffs standing?

US v. Minker, 350 US
179 at 187 (1956) Supreme
court of the United States
1795 “Inasmuch as every
government is an artificial

the

person, an abstraction, and
a creature of the mind only,
a government can interface
only with other artificial
persons. The
having neither actuality nor
substance, is foreclosed
from creating and attaining
parity with the tangible.
The legal manifestation of
this is that no government,
as well as any law, agency,
aspect, court, etc. can con-
cern itself with anything
other than corporate, artifi-
cial persons and the con-
tracts between them.”

I hereby ask the Court
of Eagle County, Colorado;

1. When the
names a committee as well
as individually identifying
all supposed members of
such committee separately,
would that not in fact be a
redundancy and violate
proper legal procedure?

2. Where is the con-
tract binding the Town of
Avon the
Committee or the named
defendants, duly signed
and accepted as evidence to
commence legal proceed-
ings for violation of such a
contract?

I hereby ask the Court
of Eagle County, Colorado;

1. By what authority is

the judicial system of Eagle
county granted jurisdiction
over the named persons
and committee? To my
knowledge, and without
prejudice I, have never con-
sented to, nor granted any
such authority over my per-
sons to any branch of gov-
ernment, to any civil ser-
vant, to any corporation or
to any other living being. I
reserve all inherent rights of
autonomy granted by my
creator and protected by the
Bill of Rights of the
Constitution of the United
States of America, and will
not waive any inherent
rights whatsoever to any-
one or anything, for any
reason
(Statutory Jurisdiction is
invalid and will not be tol-
erated as it only applies to
Admiralty/Maritime
Jurisdiction)
Hagan v. Lavine 415 U.S.
533. “A judgment rendered
by a court without personal
jurisdiction over the defen-
dant is void. It is a nullity.”

imaginary,

suit

and Avon

whatsoever.

Main v. Thiboutot, 100 S Ct.
2502 (1980) “Jurisdiction
can be challenged at any
time,” “Jurisdiction,
once challenged, cannot be
assumed and must be
decided.”

Basso v. Utah Power &
Light Co. 395 F 2d 906, 910
“Once challenged, jurisdic-
tion cannot be assumed, it
must be proved to exist.”

I hereby ask the Court
of Eagle County, Colorado;

1. When did it become
legal and acceptable for a
Town (not a living, breath-
ing entity), to invoke
Constitutional Rights of
protection?

2. Is the Constitution
not in place for the exact
opposite purpose? To pro-
tect the people from the
overreaching, unregulated
corruption and abuse of
elected officials?

3. Is it not true that
elected servants may not
hide under protection of the
Bill of Rights, but must act
according to their oath of
office to protect individual
rights as directed by the Bill
of Rights? In fact, would it
not be true that the sole pur-
pose of the Amendments,
particularly the I and XIV,
as listed in the
claims, are to protect the
people from the govern-
ment?

and

invalid

4. Then how is it pos-

sible and ethical for the
“Town of Avon” to claim to
have these rights, and fur-
ther to say that said rights
were violated by “We the
People?”
Davis v. Wechsler, 263 US
22,24. “The assertion of fed-
eral rights [Bill of Rights],
when plainly and reason-
ably made, is not to be
defeated under the name of
local practice.”

Realtor
Lai White
says,
“It’s
important

to me to do
a good job for you
Representing
buyers & sellers
Churchill

Real Estate Company
970-471-2207

144
!

I hereby ask the Court
of Eagle County, Colorado;

1. Is it true that in the
United States of America,
we have the right to know
our accuser? How can a
Town be an accuser?

2. Who gave authority
and to whom, to act in such
a tyrannical manner and
hide behind a nonliving
entity, the Town of Avon?

3. Therefore, I ask that
the court reveal to the
accused parties the accus-
ers.

I hereby ask the Court
of Eagle County, Colorado;

1. When did it
become legal for private
executive meetings, held in
a_public capacity and
building, bound by limited
delegated duties, to decide
on legal actions against cit-
izens, without any form of
vote or oversight?

2. Why was an elected
servant banned from such
a meeting, while another
servant (who was named in
the original recall) with a
direct conflict of interest
was allowed to participate?

3. Would this not be
another example of a
grotesque abuse of power
and injustice and a direct
violation to the oath of
council office?

4, Has the court
ordered that the audio
recording of such a meet-
ing must be preserved and
placed into evidence of the
court?

“The people have an
indubitable, undeniable,
and indefeasible right to
reform or change their gov-
ernment, whenever it be
found adverse or inade-
quate to the purpose of its
institutions.”- James A.
Madison

I hereby ask the Court of
the county of Eagle,
Colorado;

1. Why is a blatant
attempt to deny the voters
of the Town of Avon, the
inherent right to petition
the Government for a
redress of grievances, by
exercising the voter’s right
to a ballot measure, being
thwarted by local elected
public servants and con-
doned by the Town’s attor-

and appointed employees?

2. Why would such
dishonorable tactics be
entertained as legitimate
excuses for aggressively
attacking citizens for acting
honorably in the legal exer-
cise of creating a recall bal-
lot measure?

3. When did exercis-
ing your civic duties and
responsibilities become an
offense?

4. What precedent is
set if the exercise of the First
Amendment is grounds for
legal action against those
invoking the protected exer-
cise of the redress of griev-
ances?

“Whenever any form of
Government becomes
destructive to our rights, it
is the Right of the people to
alter government, and insti-
tute
Preamble Declaration of
Independence

I hereby ask the Court
of Eagle County, Colorado;

1. Why
would members of the
Avon Town Council and the
Avon Town staff elicit the
assistance of the Eagle
county judicial system for
the illegal act of converting
a grievance into a crime?

2. When did it become
okay for elected civil ser-
vants to war against “We
the People” in an outra-
geous attempt to silence
free speech?

3. Why are the Avon
Town staff and Council
members, acting with dis-
honor in the conspiracy to
deprive the rights of select
Town Citizens acting with
honor to protect the right to
a voter recall ballot?

4. Would these actions
mean that the oath of office
has been defiled? Will the
elected servants  who
defiled their oath be held
accountable for their negli-
gence of duty and vindic-
tive actions?

5. Are the
council members who have
defiled their oath of office
still collecting their salary,
when it is evident that they
have over stepped their lim-
ited delegated duty, render-
ing their position null and
void?

new servants.” -

elected

ney, clerk, manbLAINTIFF 001129

other elected civil servants

Continued on Page 11
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Letters and Commentary - Opinion!

Reader very upset with Eagle County Commissioner Matt Sherr!

Write a Letter
to the Publisher.

All opinions
MUST
emailed,

be
and
may be edited
for space, etc.
Email to
info@Business
Briefs.net.

R r

Reader upset with
Commissioner Matt
Sherr!

Dear Publisher,

In response to the let-
ter Matt Sherr wrote to
Nancy Pelosi and Kevin
McCarthy, regarding an
abundance of untruths
and strong condemna-
tion about Lauren
Boebert, my duly elected
Congressional represen-
tative in Washington
DC., you Matt, are justa
County Commissioner,
and not a very good one
at that.

VAIL RECREATION
CT

DI S TR

VAIL NORDIC CENTER
970-476-8366

VAIL PICKLEBALL

970-390-2952

DOBSON ARENA
970-479-2271

YOUTH & ADULT SPORTS

970-479-2280

COMMUNITY PROGRAMMING

970-479-2292

VAIL GYMNASTICS CENTER

970-479-2287

The “attack” on our
democracy is being done
by you, Mr. Sherr.

You don’t have your
facts straight, as usual.

(Our
Congresswoman)
Lauren Boebert did NOT
orchestrate the “mob,”
but Nancy Pelosi and her
ilk are surely responsible
for condoning bad
behavior, burning and
looting.

You didn’t seem to
have any problem with
all that happening for
months in Seattle and
Portland (during) those
trying times?

I am deeply upset
about you writing such
a scathing letter about
someone you don’t
know, nor anything you
know about.

Hopefully, she sues
you for defamation of
character.

Your dedication to
serving “all those in our
region,” I am one of your
constituents’” and find
your letter to be unpro-
fessional, irresponsible,

new

970-479-2279 | VAILREC.COM | INFO@VAILREC.COM

Your letter is a
great example of
what’s wrong in
this Country and
is “Hate

Speech.” Your

irresponsible
behavior must
not be tolerated!

Reader to
Commissioner
Matt Sherr!

N r
ignorant, inciting of vio-
lence and extremely
offensive.

I am a mature, tax-
paying, law abiding
AMERICAN citizen that
you feel compelled to
label as part of a “radical
minority of extremists.”

So much for unity!

Congresswoman
Boebert was elected for
her belief the
Constitution and her
willingness to fight for
our rights. She is willing
to step up and do her
job, unlike you Matt.

(Acting like a
Sanctuary county), and
rendering yourself a pay
increase are not consid-
ered achievements.

The oppressive fash-
ion in which you have
placed your boot on my
neck for a year in Eagle
County, removing my
rights, reminds me of les-
sons ['ve learned about
Nazi Germany.

That’'s why I write
this letter anonymously.
to avoid being put on a
“list.”

My concern is that we
have people like you in
public office, (supposed-

in

ly representing us?) with
such hate, anger and dis-
information, unchecked.
Your letter is a great
example of what's
wrong in this Country
and is “Hate Speech.”
Your irresponsible
behavior must not be tol-
erated! This causes me to
wonder if you are men-
tally capable of fairly
representing us, or if we
should be considering
your immediate removal
for our own safety.
Name withheld by
request
Publisher’s response:
While Ye Olde
Publisher personally
likes Commissioner
Sherr, as we wrote in the
January 14th, 2020 issue,
“We think
Commissioner  Sherr
owes Congresswoman
Boebert an apology!”

“When times are good,
you should advertise.
When times are bad,

you MUST advertise!”

Advertorial

While competitors
cut back their advertis-
ing during the
CoronaVirus scare, wise
business owners will
see this as an opportuni-
ty to gain market share,
while others snooze and
lose, and sit in fear!

Get excited about

ing down. As said to
YOP’s son, “I haven’t
worked 90-hours-a-week
since the first 7 years I
was in business, many
decades ago!”

If you aren’t out on
the street to pick up our
paper, which we are
refilling a couple of
times per week at gro-
cery

stores and busi-

improving business - Ye

nesses that are open

Olde Publisher is.
Business Briefs real-
ized that under Stay at
Home Lockdown
orders, fewer people
were picking up newspa-
pers and magazines.
The truth hurts, but
you always get that here!
Well, Ye Olde
Publisher is hardly slow-

during this lockdown,
we have always had it
available on our website:
www.BusinessBriefs.net.

And now, we will
email the PDF paper to
our readers, which can

the type size by just
squeezing it open.

And, for a limited
time, we are offering a
CoronaVirus special for
new advertisers, which
could get your message
out to our readers for
less than 1 cent per expo-
sure.

For many businesses,
1 to 3 new clients can pay
for a years ads!

Let our readers
know your business is

open during this diffi-
cult time.

Call 970-280-5555

now, or email to

easily be read on a com-
puter or phone.

info@BusinessBriefs.ne
t today to subscribe free,

Plus, on youp PAYNETIFE 0f@443p advertising

it is very easy to increase

quote.
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The Biden Watch! - The Good, The Bad, The Ugly!

Opinion

* The Outrageous: New
Democrat President Joe
Biden, with the stroke of
a pen, just put 11,000
people out of work by
shutting down the
Keystone Pipeline with
an Executive Order dur-
ing his first week in
office.

This is inexcusable!
* The Outrageous: Fox
News announced a
Biden executive order
will spend American
taxpayers dollars to pro-
vide abortions in other
countries.

This is no joke, peo-

ple!
e The Outrageous:
Biden issued another

Executive Order requir-
ing males to be allowed

Let Precision Construction West build

to compete in female
athletic events.

How is that fair to
women?

* The Expected: Biden’s
approval rating by
Rasmussan is 49%.

* The Ugly: Biden said
in his election campaign
that he opposed issuing
Executive Orders and
that “only dictator’s do
this.”

Then Biden issued
approximately 29
Executive Orders during
his first 60 days in

office, compared to
President Trump’s mea-
ger 7.

What a liar!

* The Ugly: Biden’s
Executive Order to roll
back immigration
enforcement will allow
certain criminal immi-

President
Joe Biden

grants, some who have

killed Americans, to
escape justice under the
program known as
“Catch and Release.”
This is insanity!

* The Ugly: Biden un-
does Trump’s immigra-
tion policy whereby,
under Trump, only 1,200
illegal immigrants were
turned away per day.

Now, under Biden,
approximately 3,000 ille-
gal immigrants are com-
ing each day.

This is very risky to

Americans.
e The Ugly: Biden is
promising a Pathway to
Citizenship for illegals
already in the country.

This will continue to

How crazy is this?
* The Ridiculous: “As
conservative Rob Smith
said, “The Left wants
your tax dollars to pay
for up to $50,000.00 (per
student) in student
debt.”

As Michael Dixon
wrote, “Instead of

encourage and enable

donating his salary (like
Trump did), Joe Biden is

illegals to crash our bor-
ders.
This is crazy!

* The Ugly: As
Jacqueline Cartier wrote
on social media, “Biden
will once again, empow-
er Iran, destroying
developing peace, and
causing their usual reign
of terror, creating insta-
bility across the region
and spreading it, once
again, across the globe.

going to donate mine
and yours.”

* The Bad: Biden’s fami-
ly is using President Joe
Biden's new position in
the Oval Office for their
own benefit.

Biden's brother,
Frank Biden, is advertis-
ing his connection to the
President Joe Biden in
an advertisement for his
law firm.

for you!

Advertorial

Eagle County - Precision
Construction West
(PCW) has spent 20+
years developing and
building structures in
high end ski resort
areas.

PCW can provide
design/build  services
including architecture,
engineering and interior
design, construction
management,
path scheduling, budget-
ing, estimating and take-
offs, structural framing,
heavy log and timber fab-
rication, interior finishes,
exterior siding and trim,
etc. PCW has developed
and managed the con-
struction of many resi-
dential projects in Eagle
County. Custom home
construction often means
dealing with difficult
topographical terrain,
working with a unique
variety of building prod-
ucts and building indi-
vidualized custom
spaces.

PCW offers compre-

critical

hensive con-
struction
manage-
ment to
meet our
client’s need
for pre-con-
struction,
general con-
tracting,
framing and

quality
craftsman-
ship results
in residen-
tial and
commercial
projects that
are not only
elegant but
highly
durable.

PCW han-

turnkey -
el Staffing up to 100 people! [EirsERer:

O u r
team is trained in esti-
mating, scheduling, cost
engineering, risk man-
agement, safety and com-
munity relations.

We pride ourselves on
being a learning organi-
zation and continue to
push the envelope in our
industry in regard to
process, technology and
certifications.

Organization and
logistics is key to our con-
struction management
success.

By tracking each proj-
ect with our tools we are
able to manage our con-
struction projects and
allow our clients to effi-

ciently contribute every
step of the way.

Structural Framing
With over 80% of our
business coming from
framing,

PCW has mastered
every aspect of this foun-
dational building
process.

We have up to 100
employees specializing in
structural erection of
dimensional lumber,
logs, timber, steel and a
wide variety of exterior
finish applications.

The breadth and
depth of our knowledge
can be applied to a vari-
ety of building types.

Our emphasis on

range of
building projects from
contemporary mountain
residences to log cabins
to five-star hotels. We
have experience in
manipulating a variety of
finishes and have knowl-
edge of the most recent
product developments.
Our Rocky Mountain
location means that we
work diligently through
the most grueling of win-
ters and we know the
right materials and con-
struction techniques to
stand the test of the
region’s intense weather.
Full  Service At

more than having expert-
ise in a variety of areas,
and since our inception,
we have been redefining
and exceeding the stan-
dards of commercial and
residential construction.

PCW has participated
in a vast array of com-
mercial projects includ-
ing large resort hotel
exterior trim packages,
club houses, government
and special district build-
ings, recreational facili-
ties, condominiumes,
apartments/ multifamily
structures, theaters, gro-
cery stores, medical cen-
ters, banks, office and
retail tenant improve-
ment, etc.

Office Location
& Hours:

1120 Chambers Ave #3c,
Eagle, CO 81631
Hours:
Mon-Thurs 7am-3pm
and Friday 7am-Noon
Email:
Staff@PCWBuilds.com
Phone: 970.328.0403

Precision ConpPuaAfNTIFF<004°131

West, full-service means

PCWBuilds.com
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The Vista Project: Already in a Small Town Near You

Opinion By
Pamela Chapman

According to the
online resource called
Investopedia, sustain-
ability focuses on meet-
ing the needs of the pres-
ent without compromis-
ing the ability of future
generations to meet their
needs.

The concept of sus-
tainability is composed of
three pillars: economic,
environmental, and
social-also known infor-
mally as profits, planet,
and people.

RED FLAG!

On January 29,
astute young woman
from our county sent me
an article from the Vail
Daily. It was titled,
“Vista project to enhance
public participation in
local policies now seek-
ing Stewardship Team.”

The piece went on to
read, “Eagle County is
leading the soon-to-be
launched  Community
Vision and Strategy
Project, Vista, by inviting
community members to
help identify solutions to
challenges created by
COVID-19, and design a
future for Eagle County
with health, equity, and
resilience in mind.

Sounds great! Yes?
RED FLAG! RED FLAG!

an

We decided to do

some research only to
find the “Vista
Project” is alive and well
being funded by our tax
dollars with paid govern-
ment staff and depart-
ments in place.
Copy this link into your
browser and check it out
for yourself ,
‘www.eaglecounty.us/su
stainable communities.’

Who created this leg
of bureaucracy?

Our Eagle
town manager?
Commissioners?

Continuing

out

County
Our

research, we also found
Eagle County has defined
the Sustainable
Communities
“"Sustainable
Communities works to
implement the Eagle
County Environmental
Policy Climate
Action Plan in county
operations and within the
larger community:.

Our shared communi-
ty goal is to reduce green-
house gas emissions 25%
percent by 2025.”

RED FLAG ON
STEROIDS!

mission.

and

While we are making
fun of liberal
Congresswoman
Alexandria Ocasio Cortez
(AOC) and her farting
cows at the federal level,
the Green New Deal or
the Agenda 2030 play-
book is here! Pushed
back from 2021, I believe,
due to President Trump.

Now I know some of
y’all reading this will ask,
“What's wrong with a
sustainable community?”
We must save the planet
for the children. Yes?

I mean we have sus-
tainable foods. And sus-
tainable communities are
already in place in large
cities like California.

People do not realize
sustainability by the gov-
ernment’s standard
means more paperwork.
also known as red tape,
increased costs, restricted
liberty, government over-
reach, and tax increases
mostly for the middle
class.

There is no pressure
on  corporations  or
bureaucracies because
they write in policy pro-
tecting and giving them
increased powers.

It will mean the gov-
ernment deciding how
and when we can water
(farmers and ranchers
beware). When
where we can go hiking
or hunting. And, whether

and

Pamela Chapman

we can step out of our
home to shop or travel
freely with or without a
jab in the arm.

I am reminded of the

day we held a Trump
Train in our county. It
reported in the
Daily, shortly after, how
a woman was appalled at
the actions of those who
dared drive their vehicles
down Hwy 6 waving U.S.
flags, and signs for their
candidates.
Well, I am now wonder-
ing if anyone is appalled
at finding out that the lib-
erals’ Agenda has infil-
trated this little sleepy,
playful county while we
were doing just that -
sleeping.

We already have clean
air and clean water in our
county. Yes?

We take care of our
wilderness. Yes?

Some of us stop and pick-
up others’ trash from the
wilderness roads. Yes?

We take pride in our
communities. Yes?

You want to sustain
our county? Keep Denver
and big, liberal-city
ideals out of our back-
yard.

We were once a sus-
tainable community. We
were a thriving commu-
nity. People gathering for
live events, supporting
their local restaurants,
throwing parties and cel-
ebrations with families
and friends in the parks
and forests.

We were not afraid to
visit our sick and care for

was

those who took ill facili-
tating care from our
churches that were open
and serving.

We looked each other
in the eyes saying good
morning. We did not
snitch each other out nor
call government agencies
to report our neighbors
for not taking care of
their dogs because it
apparently was not good
enough care for the
passerby.

We did not call the
Sheriff’s office or Police
department because
there were too many cars
parked in someone’s
yard. We would drop in
on a neighbor, in a heart-
beat, not afraid of the
body count.

A sustainable com-
munity sounds perfect.
But, just like sustainable
foods where only the
small family farmer or
food  vendor  pays
through the nose to keep
you ‘safe” it sounds better
than it is. It is not perfect
by any means. I dare to
call it totalitarian and
dangerous.

Our Constitution tells
us the only duty of our
government is to protect
us from foreign and
domestic enemies.

Making sure the plan-
et is sustainable is not
their duty. If we really
want a sustainable plan-
et, let us stop the fear
mongering allowing our
children to return to their
schools, playing sports,
and experiencing the
usual teenage growing
pains.

Let us help stave off
depression saving them
from isolation while
reshaping their brains
from sitting in front of a
computer screen 15 hours
a day. (Big techs” kids
don’t have computers or
smart phones.)

Stop government

overspending Pusan&fNeﬂ ﬁpﬁcorﬁt

burden of debt on our

children’s backs.

Allow businesses to
open and all of us to
experience life as usual.
And don’t tell me we
need a government plan
to do so safely. We are
actually smarter than
governments believe.

What good will a
beautiful planet do our
children, anyone, if they
are traumatized, psycho-
logically impaired, and
deformed for life due to
long-term exposure to
fear.

We cannot afford to

be uninvolved anymore.

We cannot go along to
get along any longer.

support
newspa-
pers like the Business
Briefs.

Remember Policy
over Personalities. Our
voices must be heard. We
must on the
“Project Vista
Sustainability
Committee.”

We must hold all
politicians, local, state,
and federal, accountable.
Most importantly at the
local level. I was warned
early in life, by a local
politician, most corrup-
tion occurs at the local
level.

You know why? No
one is paying attention.

On January 29th,
2021, I sent an email to
the county asking when
this ‘Stewardship com-
mittee’ and
how many members are
they seeking?

At the time of writing
this piece, there has been
no response.

We must
conservative

serve

convenes

Publisher’s Note: Ye
Olde Publisher is nause-
ated every time I hear
the
“Sustainability.”
Liberals use it today as
an excuse to tax us more,
st of living,
our lives.

word
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l What should Republicans do now! I

Opinion By Joy
Overbeck

Here’s former
Republican Majority
Leader McConnell on the
floor of the Senate pro-
claiming, “The mob was
fed lies. They were pro-
voked by the president
and other powerful peo-
ple.”

And then comes
Republican House leader
Kevin McCarthy on the
House floor: “The presi-
dent bears responsibility
for Wednesday’s attack
on Congress by mob riot-
ers.” Then he suggested
censure of Trump instead
of a second impeach-
ment.

The Democrats never
turn on their own. For
decades they praised as
“the lion of the Senate” a
drunk who abandoned a
young woman to drown
at the bottom of a pond.
How to fathom these
Quisling moves by GOP
“leaders” in the last few
days of Trump when
everyone heard the presi-
dent admonish well over
a half million supporters
to go “peaceably and
patriotically” to the
Capitol “to make your
voices heard” exactly as
the First Amendment

says?
Deserting their
party’s president and

bloodying him with false
accusations, a president
who won the loyalty of
90 plus percent of their
party, who is justly cele-
brated for his achieve-
ments by over 74 million
who voted for him, who
has won more Black and
Hispanic votes than any
Republican president in
history, isn’t only disloy-
al. It's staggeringly stu-
pid.

Because predictably,
now many Republicans,
independents, and even
Democrats who spent the
summer and fall rocking
the nation with joyful

MAGA car parades and
rallies, Trump flags flying
and horns blaring (and
that doesn’t count the
hundreds of thousands
reveling at official Trump
rallies) are walking away
from the GOP. The
traitors at the top, includ-
ing Wyoming Rep. Liz
Cheney, have managed
by their treachery to
deflate a boisterous crop
of newly-minted citizen
activists who have never
before been involved in
politics. Trump turned
them into the bold new
vanguard of Republicans
who elected 14-plus new
Republicans,
women, to the House in
the 2020 elections.

And now the
#NeverTrumpers who
have been revealed as
collaborators with the
Trump-hating Democrats
have turned many of
them into doubters and
dropouts.

So what do we do?

We don’t leave the
party, we take it over by
wielding our voting
power. We primary the

mostly

Joy Overbeck

ated have none. Third
parties, even a Trump
third party, never have a
chance but always split
the vote.

Taking power starts
locally and builds from
the ground up. In your
neighborhood, the party
is composed of your
neighbors. First, sign up
at your county’s GOP
website and start attend-
ing meetings. Find out
who your precinct leader
is.

If your precinct lacks
a leader, volunteer for
the job. Get your MAGA

RINO Trump-trashers
and oust them from the
party. We lead the grass-
roots takeover of the
Republican Party. It’s
already happening. Liz
Cheney has a strong chal-
lenger and she may
decide not to run again,
given the uproar over her
impeachment vote. Even
now grassroots stalwarts
like Randy Corporon,
activist chair of
Colorado’s largest Tea
Party and recently elect-
ed state Republican
Committeeman, are mov-
ing into powerful nation-
al party positions.

We fight as
Republicans, not unaf-
filiateds, because the
Republican Party has

friends to join the party
and get yourselves elect-
ed into leadership and
policy committees. You'll
be able to help guide
your local party’s direc-
tion and make the
America First agenda
work for your communi-
ty. As a party official
you’ll be able to vote in
the party’s internal pri-
maries (prior to the gen-
eral primaries) to select
the best Republican can-
didates to carry the con-
servative message in
your local and state
offices such as district
attorney, county commis-
sioner, and the House
and Senate in your state-
house.

We must run for

the decades-strong struc-

school board to protect

ture and the organiza- our kids from the
tional reach to win elec- onslaught of leftist
tions  against the propaganda teaching

Democrats. The unaffili-

them to be ashamed, not

proud, of our America.
We must go in numbers
as parents and grandpar-
ents to school board
meetings and fight the
evil curriculum created
by the New York Times
and the America-last
haters that slavery, not
freedom, is the founda-
tional idea of our nation.
We must fight the “sex
ed” classes sold by
Planned Parenthood to
school districts nation-
wide that tell our kids to
question their gender
“birth assignment”
that they could well be a
girl trapped in a boy’s
body or the other way
around.

In whatever state you

live (but especially
Arizona, Nevada,
Georgia, Michigan,
Pennsylvania, or

Wisconsin) write, call,
and email your state leg-
islators to pass laws that
ensure fair elections. Also
insist that your county
party pressure state law-
makers to make elections
honest. Election laws
must enforce voter pic-
ture ID, signature verifi-
cation of mail and in-per-
son ballots, scrubbing the
voter rolls of people who
have left the state or the
planet, and even more
election safeguards.
Lawmakers do listen to
constituents because they
want to get re-elected.
We must make
there’s never another
stolen election because if
election corruption is not
stopped, there’s no actual
reason to hold another
one.

We must be relentless,
just like the Democrats.
We come from strength
because @ we  know
President Trump’s
America First trade deals,
economic strategies and
tax cuts have brought
Americans, including
minority Americans,

sure

opportunities than ever
before. His international
policies have made the
world a more peaceful
place than at any time in
recent memory.

The election proved
we conservative Trump
loyalists are the majority
of Republicans, so we
have an excellent start on
taking over the party.
Actually, we already
dominate because
President Trump’s popu-
larity is holding and ris-
ing even after the January
6 riot. A January 23-25
survey found 81% of
Republican voters hold
positive views of Trump,
including 54 percent who
do so strongly.

Despite the RINOS,
the majority base of the
party is loyal to the
MAGA agenda, a durable
package of timeless ideas
that will always make
our nation great and our
people prosperous.
Republican candidates
that can articulate these
ideas and put them into
action -- lower taxes,
robust capitalism, sup-
porting business with
less regulation, educa-

tional choice, energy
independence, legal

immigration, religious
rights, gun rights, free-
dom of speech -- will
win. We can stampede
the RINOS into the sun-
set. But we must get off
our couches and stop lis-
tening to the depressing
lies from the leftstream
media about the demise
of the Republican Party.

Let’'s get to work.
Let’s roll.

Joy Overbeck is a
Colorado journalist who
has written for
American Thinker,
Townhall, the
Washington Times, The
Daily  Caller, The
Federalist, and others.
Follow her (temporarily)

more prosperityPlAINTIER 001133yoverbeckl

incomes, and better job



Business Briefs - Vail, Colorado - www.BusinessBriefs.net - Feb 11 thru Mar 10, 2021 - Page 11

Questioning Avon’s lawsuit against 5 innocent people?

From Page 6

USC 18 :241-CONSPIRA-
CY AGAINST RIGHTS:

If two or more persons
conspire to injure, oppress,
threaten, or intimidate any
person in any State in the
free exercise or enjoyment of
any right they shall be fined
under this title or impris-
oned not more than ten
years, or both.

USC 18 :242-DEPRIVATION
OF RIGHTS UNDER
COLOR OF LAW: Whoever,
under color of any law,
statute, ordinance, regula-
tion, or custom, willfully
subjects any person in any
State to the deprivation of
any rights shall be fined
under this title or impris-
oned not more than one
year, or both.

To my understanding, the
premise for denial of the
petition for the Avon recall
ballot was based on so
many signatures being
rejected by the town clerk-
for discrepancies with the
voter registration lists.

I hereby ask the Court
of Eagle County, Colorado;

1. What remedy was
offered for noted discrepan-
cies?

2. Why has the burden
of remedy been deflected to
the recall committee to vali-
date signatures and rectify
mistakes with the voter reg-
istration lists.

3. Would it be true that
to dispute a valid signature
on a petition would be an
entirely different matter?
Does the town really believe
that so many citizens of
Avon would willfully com-
mit perjury by falsely sign-
ing the recall petition,
knowing there was a legiti-
mate issue with their voter
registration information? Or
did they merely sign their

name with a new signature?

4. By what authority is
the voter registration list /
data deemed invalid?

5. Could most of these
issues been remedied with a
phone call to the voter?

6. Was any attempt
made by the town to resolve
the disputed inconsisten-
cies?

7. Why have the plain-

tiffs deemed these errors or
inconsistencies grounds for
dismissal of legal signa-
tures?
To the best of my knowl-
edge and understanding -
the actions taken against
myself and others, under
the guise of the Town of
Avon are derived form a
miscalculation of mathe-
matics? Based on the disput-
ed validity of signatures
voluntary given, without
duress, by the people of
Avon exercising their right
to redress?

I hereby ask the Court
of Eagle County, Colorado;

1. Why does a
dispute to the proper math-
ematical calculation of eligi-
ble vote counts become
moral grounds for a law-
suit?

2. Would
apparent that the entire
premise of the accusation is
false when the law is so
ambiguous that it has multi-
ple interpretations, which
would nullify it's standing
in a court of law?

3. Why would the tally
of necessary votes to com-
mence a recall ballot be
based on the cumulative
votes of other candidates
(Including votes for me), to
recall specific candidates?

4. Would it not be
more efficient and accurate
to do all calculations for the
necessary number of voter

it not be

Fat Freezing - compare to Cool Sculpting
As low as $110 US per session in Playa vs.

as high as $500-$800 US per session in US.
Now located on Constituentes

in Playa del Carmen
Call or text Ye Olde Publisher today at
970-280-5555 to be able to call or text
their cell phone number!

signatures, to be solely
derived from the exact num-
ber of votes received by
each party named on the
recall petition ballot initia-
tive? In my humble opinion,
the flaw in the interpreta-
tion of the law is the use of
the number of votes collec-
tively cast for all candidates
in the elections, rather than
specific numbers relevant
only for each candidate. I
would like to note, without
prejudice, that I was unable
to find a definition for
“Undervote” in the Black’s
Law Dictionary (Fifth
Pocket Edition), and there-
fore such a term, in my
opinion should hold no
legal merit.
I hereby ask the Court
of Eagle County, Colorado;
1. Why would
civil servants and town
employees, acting without-
honor ask for monetary
compensation for legal fees
when they are using public,
not personal funds?
2. Who authorized the

and replaced with a ruling
to proceed with the consti-
tutional right to recall elect-
ed servants with the vote of
the constituents? Judges Are
Obey the
Constitution Irrespective of
Opinion & Consequences—
Constitution Rules
Statutes.

State of Colorado, Bill of
Rights Section 24. Right to
assemble and petition. The
people have the right peace-
ably to assemble for the
common good, and to apply
those
powers of government for
the redress of grievances, by
petition or remonstrance.

I hereby ask the Court
of Eagle County, Colorado;

1. Is it ethical for
Garfield & Hecht, P.C. for
stacking charges and filing
false  charges against
myself, the living person, -
where is the burden of
proof that I acted without
honor for any and all accu-

sations and or charges, as
listed in the attached suit?

Sworn to

over

invested with the

use of public funds for
defamatory action against
citizens acting with honor
and having honorable
intent for voting rights and

ballot integrity?
It would appear that the

sole intent and purpose of
the “Town” to pursuit its cit-
izens, is merely a tactic of
intimidation and distrac-
tion, hoping to let the time
to file expire on the recall
petition filings while intimi-
dating the committee mem-
bers into submission with
shallow threats of unethical
legal -therefore
would it not be in the best
interest of the people of the
Town of Avon to have this
dispute of the number of
signatures required for the
recall ballot to be dismissed

action

Fast, Friendly &
Conveniently Available in
Gypsum.

Passport Services|

Gypsum Town Hall
50 Lundgren Blvd. Gypsum, CO
www.townofgypsum.com

2. Why do these indi-
viduals, acting on behalf of
a corporate fiction, the
Town of Avon, think it is
honorable to threaten the
citizens to get the results
they want from a court?

3. Would this action
make the Town of Avon,
conspiring with these indi-

You can pay your
American dentist
& they can afford to
vacation in Mexico.
Or, you can pay
Ye Olde Publisher’s
(YOP) Mexican dentist,
and you can afford to
vacation in Mexico!
Call YOP-970-280-5555
for Dr. Luis’ cell phone
number to text or
call him today!

viduals, to be considered
“Dirty” under color of law?
And is it then true that a
“Dirty”
irrelevant in pursuing any
legal action because they
have been deemed “Dirty”?
Simmons v. United States,
390 U.S.377 (1968) “The
claim and exercise of a
Constitutional right cannot
be converted into a crime.”
Miller v. U.S., 230 F. 2d. 486,
490; 42 “There can be no
sanction or penalty imposed
upon one, because of his
exercise of constitutional
rights.”

This rebuttal is in no
way acceptance or
acknowledgement of any of
the terms or conditions of
the summons invitation
with invalid allegations
naming the AVON RECALL
COMMITTEE.

This rebuttal was creat-
ed, without prejudice, to
enlighten the constituents of
the Town of Avon to the
gross abuse of power by
members of the Avon Town
Council and Town Staff. We
the People get to decide
who our elected officials
will be and if they fail to do
the duty to which they were
elected, We the People have
the right to the redress of
grievances and hold them
accountable for any abuse

of power.

town would be

an

Mexican Dentist

Dr. Luis Delgado Carlos
* Titanium Implants:
$3-$4,000 in US, as
low as $850 US Cash!
* Cubic Zirconia
Crown: $1,400 in US,
as low as $250.

* Root Canal: $1,000
in US, as low as $250.
* Deep Cleaning: as
low as $50.

Dr. Luis poses in
front of his new video
monitor that actually
describes, in pictures
and in English, vari-
ous procedures that

his office provides.
Plus, he has his
own new lab at his

aifize. Daas your U. S.

dentist have one?
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The 2020 Playbook for new Presidents!

Russia, but that is so 2016.

Red is this year’s color
of choice, and we’re not
talking MAGA hats. This
shade of red has us danc-
ing with China.

Humor By
Jacqueline Cartier

It has been a number
of years since I worked
for a President, and I've
noticed that the rules
have changed. A s
newbies to feigned out-
rage, we must follow the
2016 Democrat playbook,
updated for 2020. It
includes details on how to
welcome and support a
new President of the
opposing party.

e First, we must be infuri-
ated at a “rigged elec-
tion.” It doesn’t matter if
there is proof or not, we
must be indignant about
how the election is fraud-
ulent, invalid, and stolen,
shouting chants about
how “he” is not “our”
President, and making
sure well-known has-
beens, go on speaking
tours, tearfully proclaim-
ing injustice.

e Second, we must insist
that the election was fixed
by foreign interference;
evidence is optional. It
will be called
Collaboration rather than
Collusion because we
mustn’t offend the new
cooperative alliance.

Last time it was

And, unlike the
Republican President, the
Democrat, via his imme-
diate family, actually did
rake in millions of dollars
from questionable foreign
sources, making the accu-
sations, much more enter-
taining, for those endless
televised inquisitions.

Meanwhile, the transi-
tion team is busy creating
a “For Sale” sign from the
remnants of unused facto-
ry buildings and drafting
a creative listing for
Zillow, which excludes
the actual structure of
1600 Pennsylvania, yet
buyers are well-aware of
its hidden value.

The Open House is

scheduled for January
20th.
e Third, we must begin
massive investigations
immediately.  Nothing
says welcome to the
White House, like a sub-
poena.

Inaugural invitations
must include a list of
defense attorneys,
instructions on how to

Turnkey

Heather Lemon
Westin Riverfront Resort & Spa #451.
Elegantly furnished 3-bdrm with views
of the Eagle River to Beaver Creek,
overlooking the Riverfront Gondola.
property.

Great rental history!
$1,999,000.00

970-376-0125
HLemon@Slifer.net

Jacquiline Cartier

respond to no-knock
raids, and photos of their
new bling... adjustable
steel bracelets.

e Fourth, the official
White House welcoming
committee must include
FBI agents (for your secu-
rity, of course), who offer
compassion and assis-
tance regarding any con-
cerns, taking copious
notes, infused with confi-
dential snarky comments,
as they engage in a warm
and friendly tete-a-
tete/interrogation
(Tomato, To-mah-to),
while gathering charming
tidbits of trivia/evidence
(Tomato, To-mah-to), for a
future surprise

Virtual Reality Tours
for real estate
sales and rentals
* FAA Drone video pilot
* Interior/exterior photos
Creekside3dProductions
@Gmail.com
218.820.0321

Creekside3DProductions.com

party / congressional hear-
ing (Tomato, To-mah-to),
hosted by a secret admir-
er /Special Counsel
(Tomato, To-mah-to).
e Fifth and most impor-
tant, the gift that keeps on
giving... Impeachment.

Same tune, different
orchestra. The prologue
is written by the welcom-
ing committee; with sub-
sequent acts, structured
around selectively edited
diplomatic conversations,
and scenes featuring dra-
matic sneak attacks on
staff, friends, and family;
followed by a chorus of
prior business dealings,
examined with the thor-
oughness of a proctolo-
gist; culminating in a full
censorship of media com-
munications, timed per-
fectly with an upcoming
election. The  epi-
logue is still being writ-
ten.

All truth which con-

tradicts the preconceived
narrative, will be thor-
oughly reported/buried
(Tomato, To-mah-to), by
the major news outlets
and social media plat-
forms.

Welcome to the White
House, Mr. President. Let
the games begin.

Jacqueline Cartier is
CEO of Winning Images,
a public affairs firm, spe-
cializing in communica-
tions and crisis manage-
ment, serving govern-
ment and corporate
clients both here and
abroad.

Cartier is also a news-
paper columnist, maga-
publisher, and
author, who has worked
on public policy and con-
troversial issues from the
White House to local
jurisdictions.

zine

Construction
Management

Commercial
& Residential

970.328.0403

pcwbuilds.com

PRECISION CONSTRUCTION WEST

Dotsero, Colorado Chiropractic

Thanks to all
our loyal customers.
See you in the Spring!
0010 Colorado River Road
I-70 west past Gypsum to
Dotsero - very cool!
(970) 524-9344
Stephens@

StephensNursery.com

Dr. Tom
Crisofulli,
D.C.

Specializing in:
* Sports injuries
* Massage therapy
949-0444 - Office
949-7271 - after hours
Avon Cﬁirojamctic
Avon Plazd Center

Just Cuts C
Avon |
Men, |DJUST

Women S
& Children

Yvonne is available!
Seasons Building
in Avon
Free parking
Mon-Fri: 11lam-5pm
Sat: 10am-4pm
970-949-8088

Located in Edwards

Gracious Savior
Lutheran Church
Worship and
Children’s Workshop
Sundays at 9:30am
Highway 6
at Lake Creek Road
970-926-3550
GraciousSaviorChurch

www.GraciousSavior.org

FIRST
EVANGICAL
LUTHERAN
CHURCH

Welcoming * Serving
Following Christ

Established 1888
Sunday Worship 9am

All are welcome!

@Gmail.cRLAINTIFE00 Prsond Street

Gypsum
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(Senate Bill Na. 332. By Senators Theobald and Harpel)

AN ACT

RELATING TO THE RECALL OF MUNICIPAL OFFICERS.
Be It Enacted by the General Assembly of the State of Coloradin:

Section 1. Every elective officer of any incorperated
town of the State of Colorado may be recalled from office
at any time by the electors entitled to Vote for a successor
of such incumbent, through the procedure in the manner
herein provided for, which precedure shall be known as the
Reeall of Municipal Officers, and shall be in addition to,
and not including any other method of removal provided
by law. u

Section 2. The procedure hereunder to effect the re-
call of an elective officer of an incorperated town shall he
as follows:

A petition .signed by electors entitled to vote for a
successor of the incumbent sought to be recalled, equal in
number to forty per centum of all ballots cast at the last
preceding munieipal election in said town demanding an
election of the suecessor to the officer named in said peti-
tion, shall be filed in the office in which petitions for nom-
ination to office held by the inecumbent sought to he re-
called are required to be filed; and such jetition shall con-
tain a general statement, in not more than two hundred
words, of the ground or grounds on which such recall is
sought, which statement is intended for the information
of the electors, and the electors shall be the sole and ex-
clusive judges of the legality, reasonableness and suffi-
cieney of such ground or grounds assigned for such reecall,
and said ground or grounds shall not be open to review.

Section 8. Any recall petition may be circulated and
signed in sections, provided each section shall contain a
full and accurate copy of the title and text of the petitiom;
and such recall petition shall be filed in the office in which

EXHIBIT C
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petitions for nomination to office held by the incumbent
sought to be recalled are required to be filed.

The signatures to such recall petition need not all be
on one sheet of paper, but each signer must add to his
signature the date of his signing said petition, and his place
of residence, giving his street number, if any. The person
circulating such sheet must make and subseribe an oath en
said sheet that the signatures thereon are genuine, and a
false oath, willfully so made and subseribed by such per-
son, shall be perjury and be punished as such. All peti-
tions shall be deemed and held to be sufficient if they ap-
pear to be signed by the requisite number of signers who
shall he deemed and held to be qualified electors, unless a
protest in writing under oath shall he filed in the office in
which such petition has been filed, by some qualified elec-
tor, within fifteen days after such petition is filed, setting
forth specifically the grounds of such protest, whereupon
the officer with whom such petition is filed shall forthwith
mail a copy of such protest to the person or persons named
in such petition as representing the signers thereof, to-
gether with a notice fixing a time for hearing such protest
not less than five nor more than ten days after such notice
is mailed. All hearings shall be before the officer with
whom sueh protest is filed, and all testimony shall be under
oath, Sueh bearings shall be summary and not subject to
delay, and must be concluded within thirty days after such
petition is filed, and the result thereof shall be forthwith
certified to the person or persons representing the signers of
sueh petition. In case the petition is not sufficient it may
be withdrawn by the person or a majority of the persons
representing the signers of such petition, and may, within
fifteen days thereafter, be amended and refiled as an orig-
inal petition. The finding as to the sufficiency of any peti-
tion may be reviewed by any state court of general juris-
diction in the county in which such incorporated.town is
located, upon application of the person or a majority of
the persons representing the signers of such petition, but
such review shall be had and determined forthwith. The
sufficiency, or the determination of the sufficiency, of the
petition referred to in this section shall not be held or
construed to refer to the ground or grounds assigned in
sueh petition for the recall of the ineumbent sought to be
recalled from office thereby.

When sueh petition is sufficient, the officer with whom
such recall petition was filed shall forthwith submit said
petition,-together with a certificate of its sufficiency to the
board- of trustees of such incorporated town, which board

Circulator
Make Oath
by Affidavit

Protest May Be
Filed Within
15 Days

Hearing

Amendment

Review of
Findings

shall thereupon order and fix the date, holdmg the election’ %&ﬂ%ﬂes

not less than thirty days nor more than sixty days from
the date of submission of said petitiom; Provided, if a

of Election

e ————— e e
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the date of submission of said petition, the recall election

l | municipal election is to be held within ninety days after
' shall be held as a part of said municipal election.

How Filled it shall be aceepted, and the vacaney caused by such resig-

nation, or from any other cause, shall be filled as provided

| by law; but the person appointed to fill such vacaney shall

" j hold his office only until the person elected at the reeall

i election shall qualify. If such officer shall not resign with-

‘ |.“ h in five days after the sufficiency of the recall petition shall
|

\li Resignation— Section 4. If such officer shall offer Ins resignation,

have been sustained, the board of trustees shall make, or
cause to be made publication of notice for the holding of
} such election, and the same shall be conducted, returned,
| and the resnlt thereof declared in all respects as in the case
El 1 of municipal elections. .
I]

Ballot— On the official ballot at such elections shall be printed
in not more than 200 words, the reasons set forth in the

il petition for demanding his recall, and in not more than
three hundred words there shall also be printed, if desired

i by him, the officer’s justification of his course in office. If

f ' such officer shall resign at any time subsequent to the fil-
| ing thereof, the recall election shall be called notwithstand-

‘ l ing such resignation.

There shall be printed on the official ballot, as to
every officer whose recall is to be voted on, the words,
“Shall (name of person against whom recall petition is
filed) be recalled from office of (title of office) 2’ Follow-
ing such question shall be the words “Yes” and “No™ on
separate lines, with a blank space at the right of each, in
which the voter shall indicate, by marking a cross (K)),,
his vote for or against such reeall.

—_—

On such ballots, under each question, there shall also

| be printed the names of those persons who have been nom-

inated as candidates to succeed the person sought to be re-

called; but ne vote cast shall be counted for any candidate

I for such office, unless the voter also voted for or against

the recall of such persom sought to he recalled from said

office. The name of the person against whom the petition

; isffiriled shall not appear on the ballot as a candidate for the

| office.
|

If a majority of those voting on said question of the
| recall of any incumbent from office shall vote ““No”, said
| incumbent shall continue in said offiee ;<if a majority shall

)

removed from such office npon the qualification of liis sue-
I cessor.
|

I ‘ vote “Yes", such incumbent shall thereupon be deemed
|




If the vote had in such recall election shall reeall the
officer them the candidate twho has received the highest
number of votes for the office thereby vacated shall be
declared elected for the remainder of the term, and a eer-
tificate of election shall be forthswith issued to him by the
canvassing board, In case the person who received the
highest number of votes shall fail to qualify within fifteen
days after the issuance of a certificate of election, the of-
lfice shall be deemed vacant, and shall he filled according to
aw.

Candidates for the office may be nominated by peti-
tion, as now provided by law, which petition shall be filed
in the office in which petitions for nomination to office are
required by law to be filed not less than fifteen days before
sueli recall election.

Section 5. No recall petition shall be circulated or
signed against any officer until he has actually held his
office for at least six months, unless he holds his office hy
virtue of appeintment to fill a vacancy.

After one-recall petition and election, no further peti-
tion shall be filed against the same officer during the term
for which he was elected, unless'the petitioners signing said
petition shall equal fifty per centum of the ballots east at
the last preceding municipal election.

Section 6. If any provision of this Aet or the appli-
cation thereof to any person or circumstances is held in-
valid such invalidity shall not affect other provisions or
applications of the Act which can be given effect without
the invalid provisions or application, and to this end the
provisions of this Act are declared to be severable.

Section 7. The General Assembly hereby finds, deter-
mines and declares this Act necessary for the immediate
preservation of the public peace, health and safety.

Section 8. In the opinion of the General Assembly an
emergency exists; therefore, this Act shall take effect and
be in force from and after its passage.

Approved: March 27, 1947,

candieate
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SENATE BILL 91-69.

BY SENATOR Allison; ;
also REPRESENTATIVES E&t. Ruddick; asd ﬁnyder >

AN ACT

CONCERNING AMENDMENTS TO STATUTORY PROVISIONS RELATING TO
MUNICIPAL POWERS PROVIDED IN ARTICLE 10 OF TITLE 13, ARTICLE 4 OF
TITLE 14, ARTICLE 20 OF TITLE 30, ARTICLES 4, 10, AND 16 OF TITLE 31, AND
ARTICLE 32 OF TITLE 34, COLORADO REVISED STATUTES, AS AMENDED.

Be it enacted by the General Assembly ofithe State off Colorado:

Section 1. 13-10-105 (1) (b), Colorado Revised Statutes, 1987 Repl. Vol;,
is amended to read:

13-10-105. Municipal judge - appointment - removal. (1) (b) The munici-
pal governing body may appoint such additional munieipal yudges or assis-
tant judges as may be necessarv to act, OR SUCH SUBSTITUTE JUDGES
AS CIRCUMSTANCES MAY REQUIRE in case of temporary absence, sick-
ness, dis a(iuahﬁcanon or other 1nab111ty of the presiding OR ASSISTANT

| municipal judge JUDGES to act. \

Section 2, 13-10-107, Colorado Rev1sed Statutes, 1987 Repl. VoL is
amended to read:

13-10-107. Compensation of municipal Judges (1) The mumcxpal gov- i
erning body shall provide by ordinance for the salary of the municipal judge
AND ASSISTANT JUDGES. Such salary shall be a fixed annual compensa-
tion and payable on a monthly or other periodic basis. THE MUNIK
GOVERNING BODY MAY PAY ANY SUBSTITUTE JUDGE
APPOINTED PURSUANT TO SECTION 13-10-105 (1) (b) BASED UPON
THE NUMBER OF COURT SESSIONS SERVED BY SUCH JUDGE.

(2) Payment of any fees or other compensation based directly on the
NEMBE ot vroveooo €A5RE H’dﬁﬁie&’ vﬁ-ﬁimﬂlﬁ};“iﬁjlmpﬁﬁmb%

Aibited: n (I |
Section 3. 13-10-112, Colorado Revised Statutes, 1987 Repl Vol,,
amended to read: .om:

Capital letters indicate -new material added to existing statutes; dashes through words indicate
deletions from existing statutes and suck material not part ofact.

APPENDIX 3 PART 3 L
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13-10-112. Powers and procedures. (1) The municipal judge of any
municipal court has all judicial powers relating to the operation of his court,
subject to any rules o 1procedure governing the operation and conduct of
municipal courts promulgated by the Colorado supreme court. The presiding
municipal judge of any mumcxpal court has authority to issue local rules
of procedure consistent with any rules of procedure adopted by the Colorado
supreme court.

(2) THE JUDICIAL POWERS OF ANY MUNICIPAL JUDGE SHALL
INCLUDE THE POWER TO ENFORCE SUBPOENAS ISSUED BY ANY
BOARD, COMMISSION, HEARING OFFICER, OR OTHER BODY OR
OFFICER OF THE MUNICIPALITY AUTHORIZED BY LAW OR ORDI-
NANCE TO ISSUE SUBPOENAS.

Section 4, 03-10-113 S’) and (3), Colorado Revised Statutes, 1987 Repl.
Vol., are amended and the said 13-10-113 is further amended BY THE
ADDITION OF A NEW SUBSECTION, to read:

13-10-113, Fines and penalties. (1) Any person convicted of violating
a mummpal ordinance IN A MUNICIPAL COURT OF RECORD may be
incarcerated for a period niot to exceed ninety days ONE YEAR or fined
an amount not to exceed three haadred ONE THOUSAND dollars, or both.

(1.5) ANY PERSON CONVICTED OF VIOLATING A MUNICIPAL
ORDINANCE IN A MUNICIPAL COURT WHICH IS NOT OF RECORD
MAY BE INCARCERATED FOR A PERIOD NOT TO EXCEED NINETY
DAYS OR FINED AN AMOUNT NOT TO EXCEED THREE HUNDRED
DOLLARS, OR BOTH.

(3) The municipal ji is empowered in his discretion to assess costs,
any defendant ESTABLISHED BY THE MUNICIPAL GOV-
ERNING BODY BY ORDINANCE, AGAINST ANY DEFENDANT WHO
PLEADS GUILTY OR NOLO CONTENDERE OR WHO ENTERS INTO
A PLEA AGREEMENT OR who, after trial, is found gullty of an ordmance
violation. Sueh eests shalt not exceed fifieen dellers for trial to the eoust

Section 5. 14-4-102 (1) and (5), Colorado Revised Statutes, 1987 Repl.
Vol., as amended, are amended to read:

14-4-102. Restraining orders to prevent domestic abuse. (1) The A
MUNICIPAL COURT OF RECORD, IF AUTHORIZED BY THE MUNIC-
IPAL GOVERNING BODY, county court, and district court shall have
authority to issue temporary and permanent restraining orders to prevent
domestic abuse whether or not such relief could be obtained in a domestic
relations action filed in a district court. : . .

(5) Upon the filing of a complaint, duly verified, alleging that the defend-
ant has committed acts constituting domestic abuse against the plaintiff or
a minor child of either of the parties, any judge of a MUNICIPAL, county,
or district court, after hearing the evidence and being fully satisfied therein
that sufficient causes exists, may issue a temporary restraining order to pre-
vent domestic abuse and a citation directed to the defendant, commanding
him to appear before the court at a specific time and date, to show cause,
ifany, why said temporary restraining order should not be made permanent.
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Section 6. 30-20-301 (1), Colorado Revised Statutes, 1986 Repl. Vol
is amended to read:

30-20-301. Definitions. (1) .“Governmental'agency” means any county |l
or eity MUNICIPALITY in the state only.. . l

Section 7. 30-20-302, Colorado Revised Statutes, 1986 Repl. Vol,, is !
amended to read: b

30-20-302. Public improvements within and without boundaries. Any city
ot eounty GOVERNMENTAL AGENCY may acquire, construct, maintain,
add to, and improve any public project, which public project may be located |
within or without or partly within and partly w1thout the temtonal hmnts
of such governmental agency. Y

Section 8. 30-20-303, Colorado Rev1sed Statutcs, 1986 Repl Vol.,
amended to read:

30-20-303. Anticipation warrants. For the purpose of defraylng the cost
of construction, erection, reconstruction, or improvement of existing facili-
ties, the leg,lslzmve body of any eity of eounty GOVERNMENTAL AGENCY
may, pursuant to a resolution or ordinance, issue anticipation warrants,
which order, resolution, or ordinance shall set forth the proposed ublic
project, the amount of warrants to be issued, and the maximum rate of inter-
est. In every instance, the order, resolution, or ordinance shall provide that
the project is being undertaken under the provisions of this part 3.

Section 9. 30-20-305, Colorado Revised Statutes, 1986 Repl. Vol., is
amended to read:

30-20-305. Terms and interest. All anticipation warrants issued under the
provisions, of,this part 3 shall bear interest at a rate not exceeding a net
effective interest rate to be established by the official legislative body of the
city er eounty GOVERNMENTAL AGENCY"prior to the sale or issuance
of such warrants. All warrants shall be executed in such a manner and be
payable serially in annual installments begnmng not later than two years
and extending not more than twenty years the date thereoffand at such
place as the eity or eounty GOVERNMENTAL AGENCY determines.

Section 10. 30-20-306, Colorado Revised Statutes, 1986 Repl. Vol.,
amended to read: f

30-20-306. Revenue and sinking fund - pledge of general income prohibited.
The official legislative body of any eity er eeunty GOVERNMENTAL
AGENCY-is authorized to set aside a special sinking fund in the office of
the eity of eounty treasurer as the ease may ber OF THE GOVERNMENTAL
AGENCY for the payment of anticipation warrants authorized by and issued |
under the provisions of this part 3 and for the payment of interest due on I
such warrants; except that the general income of the ¢ity er eeunty GOV-
ERNMENTAL AGENCY shall not be pledged for the payment of the prin-
cipal of the warrants and interest thereon. The eity treasurer er
treasurer, as the ease may bet OF THE GOVERNMENTAL AGENCY shall
deposit in said sinking fund all rents, royalties, fees, rates, amdl.charges
.derived from or rendered by the project. . .,

Section 11. 30-20-309, Colorado Revised Statutes, 11986 RepI Vol,,
amended to read: x
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30-20-319-30Dblphtignt qray phieafdenirprojpcojrateravenud Yorio tNioth imgt lis this

part 3 shall be construed to authorize or permit any govermmental agency
to incur any obligation of any kind or nature, except such as shall be payable
solelyfrom moneys accruing to the special sinking fund created pursuant
to section 30-20-306, and it shall be plainly stated on the face of each warrant
that has been issued under the provisions of this part 3 that it does not
constitute an indebtedmess of the eity er eeunty GOVERNMENTAL
AGENCY within the meaning of any constitutional provision or limitation.

Section .12, 31-4-207 (2), Colorado Revised Statutes, 1986 Repl. Vol,,
as amended; is amended to read:

31-4-204-20RMayviay celestiboes (). (2§ thif thayomisotoibeoehestdd plapular

vote, he shall be elected by a plurality of the votes.cast for that office at
the regular election in the city. He shall be a registered elector who has
resided within the limits of the city for a period of at least twelve consecutive
months immediately preceding the date of the election; except that, in the
case of annexation, any person who has resided within the annexed territory
for the time prescribed in this subsection (2) shall be deemed to have met
the residence requirements for the city to which the territory was annexed.
The mayor shall assume his office at the next regularly scheduled meeting
of the city council following his election or upon such earlier date as the
council'may specify. He shall hold his office for a term of two years. AT
THE SAME MEETING OF THE CITY COUNCIL, THE CITY COUNCIL
SHALL CHOOSE, BY A MAJORITY VOTE, ONE OF ITS MEMBERS TO
ACT AS MAYOR PRO TEM IN THE TEMPORARY ABSENCE OF THE
MAYOR, THE CITY COUNCIL MAY APPOINT ONE OF ITS MEMBERS
ACTING MAYOR IN THE EVENT BOTH THE MAYOR AND THE
MAYOR PRO TEM ARE TEMPORARILY ABSENT FROM THE CITY
OR UNABLE TO PERFORM THE DUTIES OF THE MAYOR. In case
of a vacancy in the office of the mayor, the city council shall choose his
successor for the unexpired term.

Section 13. 31-4-217, Colorado Revised Statutes, 1986 Repl. Vol,, is
amended to read:

31-4-217. Publicity of records. AH records end accotnts of every office
anddepmmenteftheekyshaﬁheepeﬂteiﬂspee&enbyazgeiﬁzena
al reasonable times and under reasonable regulations established by the ety
z:gager, except m wfgffds end deeamea::y the dtse}es&uzeé of which weuld

to defeat puenese which are inten to aeemilivphglh
RECORDS OF THE CITY SHALL BE OPEN TO INSPECTION AT
REASONABLE TIMES AND UNDER REASONABLE REGULATIONS
ESTABLISHED BY THE CITY AS PROVIDED BY ARTICLE 72 OF
TITLE 24, C.R.S.

Section 14. 31-4-304, Colorado Revised Statutes, 1986 Repl. Vol, is
amended to read:

31-4-304. Appointment of officers - ion. The board of trustees
shall appoint a clerk, treasurer, marshal; and town attorney, or-shall provide
by ordinance for the election of such officers, and may appoint such other
officers, including a town administrator, as it deems necessary for the good
government of the corporation, and it shall prescribe by ordinance their
duties when the same are not defined by law and the compensation or fees
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they are entitled to. receive for their services. The board of trustees may
require of them an oath of office and a bond, with surety, for the faithful
discharge of their duties. The election of officers shall be at the regular elec-
tion, and no appointment of any officer shall continue beyond thirty days
after compliance with section 31-4-401 by the members of the succeeding
board of trustees, . ' "]

Section IS. 31-4-305, Colorado Revised Statutes, 1986 Repl. Vol., is
amended to read: . ! 7

31-4-305. Clerk - duties. The clerk shall attend all meetings of the board
of trustees and make a true and accurate record of all the proceedings, rules,
and ordinances made and passed by the board of trustees. The record! at
By ditne; skall Be opel BF 1h2 mopcenon Bt Hutiified AAMORS v Wi towms
RECORDS OF THE TOWN SHALL BE OPEN TO INSPECTION AT ALL
REASONABLE TIMES AND UNDER REASONABLE REGULATIONS
ESTABLISHED BY THE TOWN AS PROVIDED BY ARTICLE 72 OF
TITLE 24, CR.S.

Section 16. 31-4-306, Colorado Revised Statutes, 1986 Repl. Vol., is
amended to read:

31-4-306. Marshal or chief of police - powers and duties. The marshal
shall be an officer of the tewn and OR CHIEF OF POLICE shall have the
same power that sheriffs have by law, coextensive with the county in cases
of violation of town ordinances,:for offenses committed within the limits
of the town. He shall execute all writs and processes directed to him: by
the municipal judge in any case arising under a town ordinance and receive
the same fees for his services that sheriffs are allowed in similar cases.

Section 17. 31-4-307, Colorado Revised Statutes, 1986 Repl. Vol,, is
amended to read: . ' mm

31-4-307. Removal of officers - causes - notice. By a majority vote of all
members of the board of trustees, the mayor, the clerk, the treasurer, the
marshal, any member of the board, or any other officer of the town may
be removed from office. No such removal shall be made without a charge
in writing and an opportunity of hearing being given unless the officer against
whom the charge is made has moved out of the limits of the town. When
any officer ceases to reside within the limits of the town, he may be removed
from office pursuant to this section, A municipal judge may be removed
during his term of office only for cause, as set forth in section .13-10-105
(2,CRS. n , E = L.

Section 08 31-4-401 (2), Colorado Revised Statutes, 1986 Repl. Vol.,
as amended, is amended to read:

31-4-401.° Oath of officers - bonds - waiver - declaring office vacant.
(2) The governing body of any city or town shall MAY require, from the
treasurer and such other officers as it determines proper, a bond, with proper
penalty and surety, for the care and disposition of municipal funds in their
hands and the faithful discharge of the duties of their offices. Such governing
body has the power to declare vacant the office of any tllierson appointed
or elected to any office who fails to take the oath of office or give bond
when required within ten days after he has been notified of his appointment




Ch. 127 Government — Municipal 747

or election, and it shall proceed to appoint his successor as in other cases
oot

Section 9. 31-4-502, Colorado Revised Statutes, 1986 Repl. Vol,, is
amended to read:

31-4-502. Procedure - petition - signatures. (1) The procedure to effect
the recall of an elective officer of a municipality shall be as follows:

last preceding regular election in said municipality; demending an eleetien
of the suceesser to the officer named in said petition shall be filed in the
office in whieh petitions for nomination to the efﬁee held by the incumbent
sotight fB vuteediitdra.oraqiiies torertilea.

hundred words; of the grounds en which such reeatl is sought®? which state

(e)—‘Fhereg;steredeleetefsshaﬂbethese}eaﬂdexelusHej es of the
et suen grounds assigned for such

(@) (MDA mmmamnmmmmwmmmmw
SIGNATURES UNDER PARAGRAPH (d) OF THIS SUBSECTION
SHALL BE FILED IN THE OFFICE OF THE MUNICIPAL CLE
DEMANDING AN ELECTION OF A SUCCESSOR TO THE OFFICER
NAMED IN THE PETITION. EACH PETITION SHALL DESIGNATE BY
NAME AND ADDRESS NOT LESS THAN THREE NOR MORE THAN
FIVE PERSONS, REFERRED TO IN THIS SECTION AS THE “COMMIT-
TEE”, WHO SHALL REPRESENT THE SIGNERS THEREOF IN ALL
MATTERS AFFECTING THE SAME. THE PETITION SHALL CLEARLY
INDICATE THE NAME OF THE MUNICIPALITY AND THE NAME OF
THE OFFICER SOUGHT TO BE RECALLED. THE PETITION SHALL
INCLUDE THE NAME OF ONLY ONE PERSON TO BE RECALLED,
THE PETITION SHALL CONTAIN A GENERAL STATEMENT, IN NOT
MORE THAN TWO HUNDRED WORDS, OF THE GROUNDS ON
WHICH THE RECALL IS SOUGHT, WHICH STATEMENT SHALL BE
INTENDED FOR THE INFORMATION OF THE ELECTORS OF THE
MUNICIPALITY. SUCH ELECTORS SHALL BE THE SOLE AND
EXCLUSIVE JUDGES OF THE LEGALITY, REASONABLENESS, AND
SUFFICIENCY OF THE GROUNDS ASSIGNED FOR RECALL, AND
SAID GROUNDS SHALL NOT BE OPEN TO REVIEW.

é 1) THE SIGNATURES TO A RECALL PETITION NEED NOT ALL
ON ONE SHEET OF PAPER. AT THE TOP OF EACH PAGE SHALL
BE PRINTED, IN BOLD-FACED TYPE, THE FOLLOWING:

WARNING:
IT IS AGAINST THE LAW:

FOR ANYONE TO SIGN THIS PETITION WITH
ANY NAME OTHER THAN ONE’S OWN OR TO
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KNOWINGLY SIGN ONE’S NAME MORE THAN
ONCE FOR THE SAME MEASURE OR TO SIGN
SUCH PETITION WHEN NOT A REGISTERED
ELECTOR.

DO NOT SIGN THIS PETITION UNLESS YOU ARE
A REGISTERED ELECTOR, TO BE A REGISTERED
ELECTOR, YOU MUST BE A CITIZEN OF COLO-
RADO AND REGISTERED TO VOTE IN (NAME OF
MUNICIPALITY).

DO NOT SIGN THIS PETITION UNLESS YOU
HAVE READ OR HAVE HAD READ TO YOU THE
PROPOSED MEASURE IN ITS ENTIRETY AND
UNDERSTAND ITS MEANING.

DIRECTLY FOLLOWING THE WARNING IN PARAGRAPH,(a)
OF THIS SUBSECTION (1) SHALL BE PRINTED IN BOLD-FACED
TYPE THE FOLLOWING: ”

PETITION TO RECALL (NAME OF PERSON
SOUGHT TO BE RECALLED) FROM THE OFFICE
OF (TITLE OF OFFICE).

(¢) NO RECALL PETITION SHALL BE CIRCULATED UNTIL IT
HAS BEEN APPROVED AS MEETING THE REQUIREMENTS OF THIS
SECTION AS TO FORM. THE CLERK SHALL APPROVE OR DISAP-
PROVE A PETITION AS TO FORM BY THE CLOSE OF THE SECOND
BUSINESS DAY FOLLOWING SUBMISSION OF THE PROPOSED
PETITION. THE CLERK SHALL MAIL WRITTEN NOTICE OF SUCH
CLERK'S ACTION TO THE OFFICER SOUGHT TO BE RECALLED ON
THE DAY THAT ANY SUCH PETITION IS APPROVED.

(d) THE PETITION SHALL BE SIGNED BY REGISTERED ELEC-
TORS ENTITLED TO VOTE FOR A SUCCESSOR OF THE INCUMBENT
SOUGHT TO BE RECALLED EQUAL IN NUMBER TO TWENTY-FIVE
PERCENT OF THE ENTIRE VOTE CAST FOR ALL THE CANDIDATES
FOR THAT PARTICULAR OFFICE AT THE LAST PRECEDING
REGULAR ELECTION HELD IN THE MUNICIPALITY, IF MORE
THAN ONE PERSON IS REQUIRED BY LAW TO BE ELECTED TO
FILL THE OFFICE OF WHICH THE PERSON SOUGHT TO BE
RECALLED IS AN INCUMBENT, THEN THE RECALL PETITION
SHALL BE SIGNED BY REGISTERED ELECTORS ENTITLED TO
VOTE FOR A SUCCESSOR TO THE INCUMBENT SOUGHT TO BE
RECALLED EQUAL IN NUMBER TO TWENTY-FIVE PERCENT OF
THE ENTIRE VOTE CAST AT THE LAST PRECEDING REGULAR
ELECTION HELD IN THE MUNICIPALITY FOR ALL CANDIDATES
FOR THE OFFICE TO WHICH THE INCUMBENT SOUGHT TO BE
RECALLED WAS ELECTED AS ONE OF THE OFFICERS THEREOF,
SUCH ENTIRE VOTE BEING DIVIDED BY THE NUMBER OF ALL
OFFICERS ELECTED TO SUCH OFFICE AT THE LAST PRECEDING
REGULAR ELECTION HELD IN THE MUNICIPALITY. u




Ch. 127 Government — Municipal 749

Section 20. 31-4-503 (1), (2), (3), and (4), Colorado Revised Statutes,
1986 Repl. Vol., are amended to read:

31-4-503. Petition in sections - signing - affidavit - review - tampering with
petition. (1) Any recall petition may be circulated and signed in sections,
if BUT each section eentains SHALL CONTAIN a full and accurate copy
of the title and text of the petition.

(2) (a)(alh@ higsatnacsrts seenehefitghtpran owatadnall it ban omoshedicet
of paper, but each signer snall add to his signature the date of his signing
said petition SRo’ s Plate oF reSWIRRCE. grving his street nunibess if onge
‘Fhe person sireulating Sucn dnwet shall make and stbseribe an émt'h on said
siteet that the nipnatteks theredn are genuing; fad @ false ondh; wdliudly o
mmwmmﬂﬁﬂﬂwmkm:smin&ese@mmm%
defined in section 18-8-503; GtR+St; and shall be punishable as suchr All
pe&hensafewfﬂeteﬂ%tftheyappeaftebesngnedbythefeqmsﬁembef
of signers W6 afe régisterea electors tnlkss & protest i wodti® unuct oath
i tiled i the affree +p Wihnelt sueh patition Haks been filed by some fégistéred
eleetor wathin fifteen Says afte® sUEh petition is filed settireg forth Specinecally
the geonnas of suen piotest; Whereapon; the orteer with Wwion SR petition
i5 filed spnil forthvweith midil @ copy of sBak protast ta the Peisold named
in sueh petition as representing the signers thereof; together with a notiee
Hixing & dide for hedfing 5a2h protast hat less thah AVESadY ner mare tham:
ten days after sueh netiee is mailed: ALL SUCH RECALL PETITIONS
SHALL BE FILED IN THE OFFICE OF THE MUNICIPAL CLERK
WITHIN SIXTY DAYS FROM THE DATE ON WHICH THE MUNICI-
PAL CLERK APPROVES THE PETITION AS TO FORM.

)  ANX'RRESRIL EFEIMONSIANAL BBEISINEBIDNNY BBRRESES-
TERED ELECTORS USING THEIR OWN SIGNATURES, AFTER
WHICH EACH SUCH ELECTOR SHALL PRINT OR, IF SUCH ELEC-
TOR IS UNABLE TO DO SO, SHALL CAUSE TO BE PRINTED SUCH
ELECTOR’S LEGAL NAME, THE RESIDENCE ADDRESS OF SUCH
PERSON, INCLUDING THE STREET AND NUMBER, IF ANY, AND
THE DATE OF SIGNING THE SAME.

(c) TOEAACKBCKERPHTICON R BEENTONN HEERGE SHAIAL BEBE
ATTACHED AN AFFIDAVIT OF SOME REGISTERED ELECTOR STAT-
ING THE AFFIANT’S ADDRESS, THAT THE AFFIANT IS A REGIS-
TERED ELECTOR, THAT THE AFFIANT CIRCULATED THE SAID
PETITION, THAT THE AFFIANT MADE NO MISREPRESENTATION
OF THE PURPOSE OF SUCH PETITION TO ANY SIGNER THEREQOF,
THAT EACH SIGNATURE THEREON WAS AFFIXED IN THE AFFI-
ANT’S PRESENCE, THAT EACH SIGNATURE THEREON IS THE SIG-
NATURE OF THE PERSON WHOSE NAME IT PURPORTS TO BE,
THAT TO THE BEST OF THE KNOWLEDGE AND BELIEF OF THE
AFFIANT EACH OF THE PERSONS SIGNING SAID PETITION WAS
AT THE TIME OF SIGNING A REGISTERED ELECTOR, AND THAT
THE AFFIANT NEITHER HAS PAID NOR SHALL PAY AND THAT
THE AFFIANT BELIEVES THAT NO OTHER PERSON HAS SO PAID
OR SHALL PAY, DIRECTLY OR INDIRECTLY, ANY MONEY OR
OTHER THING OF VALUE TO ANY SIGNER FOR THE PURPOSE OF
INDUCING OR CAUSING SUCH SIGNER TO SIGN SUCH PETITION.




750 Government — Municipal Ch. 127

(d) ANNYDINSASEMMBY YOBDFTHH P EFEMMIONNWWHKIBHHAS STHHE
EFFECT OF SEPARATING THE AFFIDAVITS FROM THE SIGNA-
TURES SHALL RENDER THE PETITION INVALID AND OF NO
FORCE AND EFFECT.

)—Ad shall be befbfe the officer with whom sneh pretest is
and ‘not subject to delay: and shal be conchided within thirty days aficr
and not to
sach petition 15 filed, and the result thereef shall be forthwith certified to
the persons representing the signers of such petition: In ease the petition
is net sufficient, it may be withdrawn by the person or & majority of the
perﬂwp?@ﬁiiimgtha%ﬂ}ﬂﬁpeﬁﬂ&n and, widlixii feiieeii duya
thereafter, may he amended and refiled as an original petition. Fhe finding
es%etﬂhesuﬁieteﬂeyef petition may be reviewed by the district court
fertheeeaﬁymwh:ebsuehmumerp&h&yxslee&tedupenapp}waﬁeﬂef
the porson BF 8 MEjonty of the persihit EPRGANHRE the oigrmor 6t Steh peti-
fiui; bnid teilt fewnew siinfl e Had nid coilyTuiiied fortwiiy die fufitiensy
ef%hedetefmmaﬂeﬂef%hesuﬁeteﬂeyeﬂhepe&heﬂfefeﬁedwmfbis
section shall not he held or construed to refer to the grounds assigned in
::;ﬁ:e ﬁg};ggg}? for the regall »f the ineHATeERt sought to be recilied mrmthe

t

(3) (2) T HEIBM WNIRIPAIA ICLERER SHSMALISSSSUR AVRVRTEREN
DETERMINATION THAT A RECALL PETITION IS SUFFICIENT OR
NOT SUFFICIENT BY THE CLOSE OF BUSINESS ON THE FIFTH
BUSINESS DAY AFTER SUCH PETITION IS FILED OR, IF SUCH DAY
IS NOT A REGULAR BUSINESS DAY, ON THE FIRST REGULAR
BUSINESS DAY THEREAFTER, UNLESS A PROTEST HAS BEEN
FILED PRIOR TO THAT DATE. THE CLERK SHALL FORTHWITH
MAIL A COPY OF SUCH WRITTEN DETERMINATION TO THE OFFI-
CER SOUGHT TO BE RECALLED AND TO THE COMMITTEE. ANY
SUCH PETITION SHALL BE DEEMED SUFFICIENT IF THE MUNICI-
PAL CLERK DETERMINES THAT IT WAS TIMELY FILED, HAS
ATTACHED THERETO THE REQUIRED AFFIDAVITS, AND WAS
SIGNED BY THE REQUISITE NUMBER OF REGISTERED ELECTORS
OF THE MUNICIPALITY WITHIN SIXTY DAYS FOLLOWING THE
DATE UPON WHICH THE CLERK APPROVED THE FORM OF THE
PETITION. THE CLERK SHALL NOT REMOVE THE SIGNATURE OF
AN ELECTOR FROM THE PETITION AFTER SUCH PETITION IS
FILED. IF A PETITION IS DETERMINED BY THE CLERK TO BE NOT
SUFFICIENT, THE CLERK SHALL IDENTIFY THOSE PORTIONS OF
THE PETITION THAT ARE NOT SUFFICIENT AND THE REASONS
THEREFOR,

(b) AARRUEFSTNNWRRINSAINNBE RO ARH VN B BEFIFIEIDONN
THE OFFICE OF THE MUNICIPAL CLERK BY SOME REGISTERED
ELECTOR WHO RESIDES IN THE MUNICIPALITY WITHIN FIFTEEN
DAYS AFTER SUCH PETITION IS FILED SETTING FORTH SPECIFI-
CALLY THE GROUNDS OF SUCH PROTEST. GROUNDS FOR PRO-
TEST MAY INCLUDE, BUT SHALL NOT BE LIMITED TO, THE
FAILURE OF ANY PORTION OF A PETITION OR CIRCULATOR AFFI-
DAVIT OR PETITION CIRCULATOR TO MEET THE REQUIREMENTS
OF THIS SECTION, THE MUNICIPAL CLERK SHALL FORTHWITH
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MAIL A COPY OF SUCH PROTEST TO THE COMMITTEE NAMED
IN THE PETITION AS REPRESENTING THE SIGNERS THEREOF AND
TO THE COUNTY CLERK AND RECORDER, TOGETHER WITH A
NOTICE FIXING A TIME FOR HEARING SUCH PROTEST NOT LESS
THAN FIVE NOR MORE THAN TEN DAYS AFTER SUCH NOTICE
IS MAILED. THE COUNTY CLERK AND RECORDER SHALL, UPON
RECEIPT OF SUCH NOTICE, PREPARE A REGISTRATION LIST PUR-
SUANT TO SECTION 31-10-205 TO BE UTILIZED IN DETERMINING
WHETHER SUCH PETITION 1S SUFFICIENT. EVERY HEARING
SHALL BE BEFORE THE MUNICIPAL CLERK WITH WHOM SUCH
PROTEST IS FILED, WHO SHALL SERVE AS HEARING OFFICER
UNLESS SOME OTHER PERSON IS DESIGNATED BY THE GOVERN-
ING BODY AS THE HEARING OFFICER, AND THE TESTIMONY IN
EVERY SUCH HEARING SHALL BE UNDER OATH. THE HEARING
OFFICER SHALL HAVE THE POWER TO ISSUE SUBPOENAS AND
COMPEL THE ATTENDANCE OF WITNESSES. SUCH A HEARING
SHALL BE SUMMARY AND NOT SUBJECT TO DELAY AND SHALL
BE CONCLUDED WITHIN THIRTY DAYS AFTER SUCH PETITION
IS FILED. NO LATER THAN FIVE DAYS AFTER THE CONCLUSION
OF THE HEARING, THE HEARING OFFICER SHALL ISSUE A WRIT-
TEN DETERMINATION OF WHETHER THE PETITION IS SUFFI-
CIENT OR NOT SUFFICIENT. IF THE HEARING OFFICER
DETERMINES THAT A PETITION IS NOT SUFFICIENT, HE SHALL
IDENTIFY THOSE PORTIONS OF THE PETITION WHICH ARE NOT
SUFFICIENT AND THE REASONS THEREFOR. THE RESULT OF
SUCH A HEARING SHALL BE FORTHWITH CERTIFIED TO THE
COMMITTEE AND THE OFFICER SOUGHT TO BE RECALLED.

(c) IN CASE THE RECALL PETITION IS NOT SUFFICIENT, IT MAY
BE WITHDRAWN BY A MAJORITY OF THE COMMITTEE AND,
WITHIN FIFTEEN DAYS AFTER THE MUNICIPAL CLERK OR HEAR-
ING OFFICER ISSUES A WRITTEN DETERMINATION THAT THE
PETITION IS NOT SUFFICIENT, MAY BE AMENDED BY THE ADDI-
TION OF ANY REQUIRED INFORMATION RELATING TO THE
SIGNERS THEREOF OR THE ATTACHMENT OF PROPER CIRCULA-
TOR AFFIDAVITS AND REFILED AS AN ORIGINAL PETITION;
EXCEPT THAT ANY PETITION AMENDED AND REFILED AS PRO-
VIDED IN THIS PARAGRAPH (c) MAY NOT AGAIN BE WITHDRAWN
AND REFILED. THE MUNICIPAL CLERK SHALL ISSUE A WRITTEN
DETERMINATION THAT SUCH REFILED PETITION IS SUFFICIENT
OR NOT SUFFICIENT WITHIN FOUR BUSINESS DAYS AFTER SAID
PETITION IS FILED. ANY PROTEST CONCERNING THE REFILED
PETITION SHALL BE FILED WITHIN FIVE BUSINESS DAYS OF THE
DATE ON WHICH SUCH PETITION WAS REFILED, AND ANY HEAR-
ING SHALL BE CONDUCTED AS PROVIDED IN PARAGRAPH (b) OF
THIS SUBSECTION (3).

(d) THE FINDING AS TO THE SUFFIC]ENCY OF ANY PETITION
MAY BE REVIEWED BY THE DISTRICT COURT FOR THE COUNTY
IN WHICH SUCH MUNICIPALITY OR PORTION THEREOQOF IS
LOCATED UPON APPLICATION OF EITHER THE OFFICER SOUGHT
TO BE RECALLED OR THE OFFICER’S REPRESENTATIVE OR A
MAJORITY OF THE COMMITTEE, BUT SUCH REVIEW SHALL BE
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HAD AND DETERMINED FORTHWITH. THE SUFFICIENCY OR THE
DETERMINATION OF THE SUFFICIENCY OF THE PETITION
REFERRED TO IN THIS SECTION SHALL NOT BE HELD OR CON-
STRUED TO REFER TO THE GROUNDS ASSIGNED IN SUCH PETI-
TION FOR THE RECALL OF THE INCUMBENT SOUGHT TO BE
RECALLED FROM THE OFFICE THEREBY.

(4) WhéhenushdR IREAIAL pepictotons [9 OFHRRIINEBBufitiementhehefffieer
with whem sueh recall petition was filed MUNICIPAL CLERK shall forth-
with submit said petition, together with a certificate of its sufficiency, to
the governing body of such municipality whiech AT THE FIRST MEETING
OF SUCH BODY FOLLOWING EXPIRATION OF THE PERIOD
WITHIN WHICH A PROTEST MAY BE FILED, OR AT THE FIRST
MEETING OF SUCH BODY FOLLOWING THE DETERMINATION OF
A HEARING OFFICER THAT A PETITION IS SUFFICIENT, WHICH-
EVER IS LATER. IF THE OFFICER SOUGHT TO BE RECALLED DOES
NOT RESIGN WITHIN FIVE DAYS AFTER THE CLERK DETERMINES
THE PETITION TO BE SUFFICIENT, THE GOVERNING body shall
thereupon order and fix A the date holding the FOR THE RECALL election
TO BE HELD not less than thirty days nor more than sixty NINETY days
after FROM the date of submission of said THE petition; BUT, if a regular
election is to be held within ninety days after the date of submission of said
petition, the recall election shall be held as a part of said regular election;
EXCEPT THAT, IF THE OFFICER SOUGHT TO BE RECALLED IS
SEEKING REELECTION AT SAID REGULAR ELECTION, ONLY THE
QUESTION OF SUCH OFFICER’S REELECTION SHALL APPEAR ON
THE BALLOT, IF A SUCCESSOR TO THE OFFICER SOUGHT TO BE
RECALLED IS TO BE SELECTED AT SUCH REGULAR ELECTION
AND THE OFFICER SOUGHT TO BE RECALLED IS NOT SEEKING
REELECTION, THE QUESTION OF SUCH OFFICER’S RECALL SHALL
NOT APPEAR ON THE BALLOT OF SUCH REGULAR ELECTION.

Section 21, 31-4-504, Colorado Revised Statutes, 1986 Repl. Vol.,, is
amended to read: . .

31-4-504. Resignation - vacancy filled - election - ballot - nomination.
(1) IF AN OFFICER RESIGNS AT ANY TIME BEFORE THE CALLING
OF THE RECALL ELECTION BY THE GOVERNING BODY, ALL
RECALL PROCEEDINGS SHALL BE TERMINATED, AND THE
VACANCY CAUSED BY SUCH RESIGNATION SHALL BE FILLED AS
PROVIDED BY LAW.

D (2) If such officer offers his resignation, #t shall be aceepted; and
RESIGNS AFTER THE CALLING OF THE RECALL ELECTION BY THE
GOVERNING BODY, the vacancy caused by such resignation or from any
other cause shall be filled as provided by law, but the person appointed to
fill such' vacancy shall hold his office bnly until the person elected at the
recall election complies with section 31-4-401. EXCEPT AS PROVIDED
IN SECTION 31-4-503 (4), if such officer does not resign within five days
after the sufficiency of the reecall petition has been susteined CALLING OF
THE RECALL ELECTION BY THE GOVERNING BODY, the governing
body shall cause notice to be published for the holding of;such election,
and the same shall be conducted and returned and the result thereof declared
in all respects as in the case of regular elections, . 1
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€} (3) (@) On the official ballot at such elections shall be printed, in not
more than two hundred words, the reasons set forth in the petition for
demanding his recall, and, in not more than three hundred words, there shall
also be printed, if desired by him, the officer’s justification of his course
in office. If such officer resigns at any time subsequent to the filing of sueh
petitter CALLING OF THE RECALL ELECTION, the recall election shall
be ealled HELD, notwithstanding such resignation.

€3) (b) There shall be printed on the official ballot, as to every officer
whose recall is to be voted on, the words, “Shall (name of person against
whom recall petition is filed) be recalled from the office of (title of office)?”.
Following such question shall be the words “yes” and “no” on separate lines
with a blank space at the right of each in which the voter shall indicate,
by marking a cross mark (X), his vote for or against such recall.

4 (c) On such ballots, under each question, there shall also be printed
the names of those persons who have been nominated as candidates to
succeed the person sought to be recalled, but no vote cast shall be counted
for any candidate for such office unless the voter also voted for or against
the recall of such person sought to be recalled from said office. The name
of the person against whom the petition is filed shall not appear on the ballot
as a candidate for the office. ALL CANDIDATES ON THE BALLOT
SHALL BE LISTED IN ALPHABETICAL ORDER.

(4) CANDIDATES FOR THE OFFICE AT A RECALL ELECTION MAY
BE NOMINATED BY PETITION AS PROVIDED IN SECTION 31-10-302;
EXCEPT THAT NOMINATING PETITIONS MAY BE CIRCULATED
BEGINNING ON THE FIRST BUSINESS DAY AFTER THE GOVERN-
ING BODY SETS THE DATE FOR THE RECALL ELECTION AND
SHALL BE FILED NO LATER THAN FIFTEEN DAYS PRIOR TO SUCH
RECALL ELECTION. -

(5) (@) APPLICATIONS FOR ABSENTEE BALLOTS SHALL BE
MADE AVAILABLE BY THE MUNICIPAL CLERK NO LATER THAN
TWENTY-FOUR HOURS AFTER THE GOVERNING BODY FIXES
THE DATE FOR THE HOLDING OF THE RECALL ELECTION
THROUGH THE CLOSE OF BUSINESS ON THE FIFTH DAY BEFORE
THE RECALL ELECTION.

(b) ABSENTEE BALLOTS SHALL BE AVAILABLE NO LATER THAN
TEN DAYS BEFORE THE RECALL ELECTION.

(c) THE ABSENTEE POLLING PLACE IN THE OFFICE OF THE
MUNICIPAL CLERK SHALL BE OPEN DURING REGULAR BUSINESS
HOURS BETWEEN THE TENTH AND FIFTH BUSINESS DAYS PRE-
CEDING THE RECALL ELECTION. ...

€3 (6) If a majority of those voting on said question of the recall of any
incumbent from office vote “no”, said incumbent shall continue in said
office. If a majority vote “yes”, such incumbent shall be removed from such
office upon compliance with section 31-4-401 by his successor.

€ (7) If the vote in such recall election recalls the officer, the candidate
who has received the highest number of votes for the office thereby vacated
shall be declared elected for the remainder of the term, and a certificate
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of election shall be forthwith issued to him by the canvassing board. In case
the person who received the hi dghest number of votes fails to comply with
section 31-4-401 within fifteen days after the issuance ofia certificate of elec-
tion, OR IN THE EVENT NO PERSON SOUGHT ELECTION, the office
shall be deemed vacant and shall be filled according to law.

(7 Condidittvrar the 6ffice may be nommmniwa BY petfubin BF providon
by law; whieh podfion shall be itel in the athee ik Whieh < ™ixar S5F paie
mmaﬂteefﬁeearefequuedbylawtebeﬁ{edﬁetlessmaﬂﬁ-ﬁeendeys
before such reeall election: - t ]

Section 22, 31-4-504.5 (1), (3), and (4), Colorado Revised Statutes, 1986
Repl. Vol., are amended to read:

31-4-504.5. Incumbent not recalled - reimbursement. (1) If at any recall
election the incumbent whose recall is sought is not recalled, OR IN THE
EVENT OF A PROTEST, THE HEARING OFFICER DETERMINES
THAT THE PETITIONS ARE NOT SUFFICIENT BASED UPON THE
CONDUCT ON THE PART OF PETITION CIRCULATORS, THE
MUNICIPALITY MAY REPAY THE INCUMBENT ke shall be repaid
ferfift the state treasury for any money actually expended by hint as expenses
of such election when such expenses are authorized by this section.

(3) The incumbent shall file a complete and detailed request for reim-
bursement within .ty wiys siter the aate of the secsill dlection wirth the
governing body of the municipality holding the recall election OR PROTEST
HEARING, who WHICH shall then review the reimbursement request for
approprrateness under subsection (2) of this section, and fefie stich request;
mthfeeemmendaﬁen&,tetheeen&eﬂermﬂnﬂ&hrﬁyda 5 after reeeipt of
the reimbursement request AND, IN THE EVENT, THE MUNICIPALITY
HAS DETERMINED BY ORDINANCE TO REPAY SUCH EXPENSES,
SUCH MUNICIPALITY SHALL REPAY SUCH EXPENSES WITHIN
FORTY-FIVE DAYS OF RECEIPT OF THE REQUEST. s

t4) The generill fssembly shall provide ~=siroptiations fof stieh Ptypraay;
il I ne event saall the '§am appiopriated MWMMlmm ‘e
Sents pef Vatay. .

Section 23. 31-10-205, Colorado Revised Statutes, 11986 Repl Vol., as
amended, is amended to read: oiof

31-10-205. Registration lists. The county clerk and recorder of each
county, no later than the fifth day preceding any municipal election in his
county OR UPON RECEIPT OF THE NOTICE MADE PURSUANT TO
SECTION 31-4-503 (3) (b), shall prepare a complete copy of the list of the
registered electors of each municipal election precinct which is located within
his county and is involved in such municipal election; but, in any municipal
election precinct consisting of one or more whole general election precincts,
the county registration books for such precinct may be used in lieu of a
separate registration list.,The. registration list for each municipal election
precinct shall contain, in alphabencal order, the names and addresses of all
registered electors residing within the municipal election precinct whose

.mames appeared on the county registration records at the close of business
on the twentv-fifth day preceding the municipal election OR, WHEN
NOTICE IS RECEIVED PURSUANT TO SECTION 31-4-503 (3) (b), AT
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THE CLOSE OF BUSINESS ON THE DATE PRECEDING RECEIPT OF
SUCH NOTICE. The county clerk and recorder shall certify and deliver such
registration lists or registration books to the respective clerks on or before
the fifth day preceding the election.

Section 24. 31-10-302 (3) and (4), Colorado Revised Statutes, 1986 Repl.
Vol., as amended, are amended to read:

31-10-302, Nomination of municipal officers. (3) Each registered elector
signing a petition shall add to his sigmature his PRINT OR, IF SUCH ELEC-
TOR IS UNABLE TO DO SO, SHALL CAUSE TO BE PRINTED SUCH
ELECTOR’S LEGAL NAME AND place of residence. The circulator of each
nomination petition shall make an affidavit that each sigmature thereon is
the signature of the person whose name it purports to be and that each signer
has stated to the circulator that he is a registered elector of the municipality
or municipality and ward, as the case may be, for which the nomination
is made. The signature of each signer of a petition shall constitute prima
facie evidence of his qualifications without the requirement that each signer
make an affidavit as to his qualifications.

(4) No petition is valid that does not contain the requisite number of
signatures of registered electors. Any sueH petition may be amended in this
respeet TO CORRECT OR REPLACE THOSE SIGNATURES WHICH
THE CLERK FINDS ARE NOT IN APPARENT CONFORMITY WITH
THE REQUIREMENTS OF THIS SECTION at any time prior to twenty-
two days before the day of election,

Section 25. 31-10-306, Colorado Revised Statutes, 11986 Repl. Vol,,
amended to read:

31-10-306. Write-in candidate affidavit. The governing body of a munici-
pality may provide by ordinance that no write-in vote for any municipal
office shall be counted unless an affidavit of intent has been filed with the
clerk by the person whose name is written in prior to five TWENTY days
before the day of the election indicating that such person desires the office
and is qualified to assume the duties of that office if elected.

Section 26. 31-10-507, Colorado Revised Statutes, 1986 Repl. Vol,, is
amended to read:

31-10-507. Election may be cancelled - when. In any ordinance adopted
by the governing body of the municipality requiring an affidavit of intent
for write-in candidates as provided in section 31-10-306, the governing body
may also provide that, if the only matter before the voters is the election
of persons to office and if, at the close of business on the Friday NINE-
TEENTH DAY before the clectlon there are not more candidates than offi-
ces to be filled at such election, 1nc1udmg candidates filing affidavits of
intent, the clerk, shalt certify such fact to the governing bedy, and it shaH
hold a meeting and may IF INSTRUCTED BY RESOLUTION OF THE
GOVERNING BODY EITHER BEFORE OR AFTER SUCH DATE,
SHALL cancel the election and by resolution declare the candidates elected.
If so provided by ordinamnce, upon such declaration the candidates shall be
deemed elected. Notice of such cancellation shall be published, if gossible,
in order to inform the electors of the municipality, and notice of such cancel-
lation shall be posted at each polllng place an in not less than one other
public place. .l e -H
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Section 27. 31-10-903, Colorado Revised Statutes, 1986 Repl. Voll, is
amended to read: 5

31-10-903. Ballets changed if candidate dies or withdraws. If any person
duly nominated dies before the day fixed for the election and the fact of
such death becomes known to the clerk QR WITHDRAWS BY FILING AN
AFFIDAVIT OF WITHDRAWAL WITH THE' CLERK BEFORE THE
DATE FIXED FOR ELECTION, the name of the deceased OR WITH-
DRAWN candidate shall not be printed upon the ballots for ihe election.
If the ballots are already printed, the name of the deceased candidate shall
be erased or cancelled, i poss1b1e, before the ballots are delivered .to the
voters,

Section 28, 31-16-101 (1), Colorado Revised Statutes, 11986 Repil Vol,,
as amended, is amended to read:

31-16-101, Ordinance powers - penalty, (1) The governing body of each
municipality has power to enforee ebedienee t6 PROVIDE FOR ENFORCE-
MENT OF ordinances adopted by it by a fine of not more than three hurdred
ONE THOUSAND dollars, or by imprisonment for not more than ninety
days ONE YEAR, or by both such fine and imprisonment.

Section 29. 31-16-103, Colorado Revised Statutes, Il986 Repl Voll as
amended, is amended to read s ;

31-16-103. Majority must vote for appropriations - proving ordmances. AH
erdinances and all ORDINANCES, resolutions, and orders for the appropria-
tion of money shall require for their passage or adoption the concurrence
of a majority of the governing body of any city or town. Unless otherwise
specifically provided by statute or ordinance, all other actions of the govern-
ing body upon which a vote is taken shall require for adoption the concur-
rence of a majority of those present if a quorum exists. All ordinances may
be proven by the seal of the city or town, and, when printed in book or
pamphlet form and purporting to be prmted and published by authority of
the city or town, the same shall be received in.evidence in all courts and
places without further proof.

Section 30. 31-16-108, Colorado Revised Statutes, 1986 Rep] o, as
amended, is amended to read

31-16-108. Majority of all members required - record. On the adoptlon
of every AN ordinance, and of every resolution, autherizing the expenditure
OR ORDER FOR THE APPROPRIATION of money or the entering into
of a contract by the governing body of any city or town, the yeas and nays
shall be called and recorded, and the concurrence of a majority of the govern-
mg body shall be requlred Fhe names of these whe voted and the veote
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Section '31., 34-32-110 (8), Colorado Revised Statutes, 1984 Repl. Voll,
as amended, is amended to read:

34-32-110. Limited impact operations - expedited process. (8) Ifthe oper-
ator is 2 unit of county OR MUNICIPAL government or the state depart-
ment of highways, the operator may, at ifs discretion, submit one composite
application and annual report for all similarly situated sand, gravel, or quarry
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operations. Such composite application and annual report shall comply with
subsections (2) to (7) of this section; except that no application fee or annual
report fee shall be required of county OR MUNICIPAL government or the
state department of highways, whether or not a composite application is sub-
mitted. Financial warranty under subsection (3) of this section shall not be
required of the operator-if it is a unit of county OR MUNICIPAL govern-
ment or the state department of highways and the operator submits a written
guarantee, in lieu of financial warranty, stating that the affected lands will
gz ;eclaimed in accordance with the terms of the permit and section
-32-116.

Section 32. 34-32-112 (6), Colorado Revised Statutes, 1984 Repl. Vol,,
as amended, is amended to read:

34-32-112. Application for reclamation permit - fee - notice. (6) A basic
fee of fifty dollars and, in addition, a fee of fifteen dollars per acre for the
first fifty acres, ten dollars per acre for the secomnd fifty acres, five dollars
per acre for the third fifty acres, and one dollar per acre for any additional
acres shall be paid.-If the operator is a unit of county OR MUNICIPAL
government or the state department of highways, no application, renewal,
or amendment fee is required. In no case shall the reclamation permit fee
exceed two thousand dollars. A fraction of an acre shall be considered a
full acre for computing the fee. In the event of reclamation permit denial,
seventy-five percent of the reclamation permit fee shall be refunded. If the
refund will be two hundred dollars or less, no refund shall be made..

‘Seatiion 33. 34-32-117 (3) (a) (IX), Colorado Revised Statutes, 1984
Repl. Vol., is amended to read:

.34-32-117. Warranties of performance - warranties of financial responsibil-
ity - release of warranties. (3) (a) A “financial warranty” shall consist of
a written promise, to the board, to be responsible for reclamation costs up
to the amount specified by the board pursuant to subsection (4) of this
section, together with proof of financial responsibility. Financial warranties
may be provided by the operator, by any third party, or by any combination
of persons or entities and shall be in such form as the board may prescribe;
except that proof of financial responsibility may consist of any one or mere
ofthe following: 1 1, .

(IX) Proof that the operator is a department or division of state govern-
ment or a unit of county OR MUNICIPAL government.

Section 34. Safety clause. The general assembly hereby finds, deter-
mines, and declares that this act is necessary for the immediate preservation
of the public peace, health, and safety, \.

Approved: April 4, 19911
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Alaska

Sec. 29.26.280(b)

The clerk shall determine the number of signatures required on a
petition and inform the contact person in writing. If a petition seeks
to recall an official who represents the municipality at large, the
petition shall be signed by a number of voters equal to 25 percent of
the number of votes cast for that office at the last regular election
held before the date written notice is given to the contact person
that the petition is available. If a petition seeks to recall an official
who represents a district, the petition shall be signed by a number of
the voters residing in the district equal to 25 percent of the number
of votes cast in the district for that office at the last regular election
held before the date the written notice is given to the contact person
that the petition is available.

DATE
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Arizona

Ariz. Const. Art. 8, Sec. 1

Such number of said electors as shall equal twenty-five per centum
of the number of votes cast at the last preceding general election for
all of the candidates for the office held by such officer, may by
petition, which shall be known as a recall petition, demand his recall.

Arkansas

Sec. 14-47-112(b)(1)(A)

This petition shall be signed by electors entitled to vote for a
successor to the incumbent sought to be removed, equal in number
to at least thirty-five percent (35%) of the number of ballots cast for
all candidates for directors at the preceding primary election at
which directors were nominated or elected, demanding the election
of a successor of the person sought to be removed.

California

Sec. 11221(a)

30% of registered voters if less than 1,000; 25% if between 1,000 and
10,0000; 20% if registration between 10,000 and 50,000; 15% if
registration between 50,000 and 1000,000; 10% of registered voters

if over 100,000 X

Colorado

Colo. Const. Art. XXI, Sec. 1;
C.R.S. Sec. 31-4-502(d)

25% of entire vote cast of single office; 25% divided by number of
officers elected

Florida

Fla. Stat. Ann. Sec. 100.361

Signature requirement varies according to the number of registered
voters in the jurisdiction: 50 electors or 10% of the total electors,
whichever is greater, in a district of fewer than 500 electors; 100
electors or 10% of the total electors, whichever is greater, in a
district of 500-1,999 electors; 250 electors or 10% of the total
electors, whichever is greater, in a district of 2,000-4,999 electors;
500 electors or 10% of the total electors, whichever is greater, in a
district of 5,000-9,999 electors; 1,000 electors or 10% of total
electors, whichever is greater, in a district of 10,000-24,999 electors;
1,000 electors or 5% of the total electors, whichever is greater, in a
district of 25,000 or more electors

EXHIBIT E
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D.C.

Sec. 1-1001.17(h)(1)

A recall petition for an elected officer from a ward shall include the
valid signatures of 10 percent of the registered qualified electors of
the ward from which the officer was elected. The 10 percent shall be
computed from the total number of the qualified registered electors
from such ward according to the latest official count of the
registered qualified electors made by the Board 30 days prior to the
date of initial submission to the Board of the notice of intention to
recall.

Georgia

Sec. 21-4-4(a)(2)

In the case of a state officer whose electoral district encompasses
only a part of the state or in the case of a local officer, the number of
electors necessary to petition the recall of the officer shall be equal
to at least 30 percent of the number of electors registered and
qualified to vote at the last preceding election for any candidate
offering for the office held by the officer.

Idaho

Sec. 34-1702

f the petition seeks recall of any of the officers named in subsection
(3) of section 34-1701, Idaho Code, the petition shall be filed with
the city clerk, and must be signed by registered electors of the city
equal in number to twenty percent (20%) of the number of electors
registered to vote at the last general city election held in the city for
the election of officers.

Kansas

Sec. 25-4325

The recall committee may file the petition only if signed by
registered electors in the election district of the local officer sought
to be recalled equal in number to not less than 40% of the votes cast
for all candidates for the office of the local officer sought to be
recalled, such percentage to be based upon the last general election
for the current term of office of the local officer sought to be
recalled. If more than one person was elected to such office at such
election the number of signatures required shall be equal to not less
than 40% of the votes cast at such election for all candidates for the
office divided by the number of persons elected to such office.

Louisiana

1300.2(B)(3)(a)

(3)(a) If fewer than one thousand qualified electors reside within the
voting area, the petition shall be signed by at least forty percent of
the electors.  (b) If one thousand or more but fewer than twenty-
five thousand qualified electors reside within the voting area, the
petition shall be signed by at least thirty-three and one-third percent
of the electors. (c) If twenty-five thousand or more but fewer than
one hundred thousand qualified electors reside within the voting
area, the petition shall be signed by at least twenty-five percent of
the electors.  (d) If one hundred thousand or more qualified
electors reside within the voting area, the petition shall be signed by
at least twenty percent of the electors.
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Maine

Sec. 2505(1)

On the written petition pursuant to subsection 5 of a number of
voters equal to at least 10% of the number of votes cast in the
municipality at the last gubernatorial election, an election must be
held to determine the recall of an elected official of that
municipality.

Michigan

Const. Art. 2, Sec. 8

25 percent of the number of persons voting in the last preceding
election for the office of governor in the electoral district of the
officer sought to be recalled. Note - statute provides Section
168.955 provides " The petitions shall be signed by registered and
qualified electors equal to not less than 25% of the number of votes
cast for candidates for the office of governor at the last preceding
general election in the electoral district of the officer sought to be
recalled."

Minnesota

Sec. 351.16

The petitioner must attach to the petition documents which contain
the signatures of supporters who are registered voters totaling at
least 25 percent of the number of persons who voted in the
preceding election for the office which is held by the county official
named in the petition.

Missouri

Sec. 77.650(2)

A petition signed by voters entitled to vote for a successor to the
incumbent sought to be removed, equal in number to at least twenty.
five percent of the total number of registered voters in such city
entitled to vote for a successor to the incumbent sought to be
removed

Montana

Sec. 2-16-614

(3) (a) Except as provided in subsection (3)(b), recall petitions for
elected or appointed county officers must contain the signatures of
qualified electors equaling at least 15% of the number of persons
registered to vote at the preceding county general election. (b) If a
recall petition is for a county commissioner in a county that is divided
into commissioner districts pursuant to 7-4-2102, then the petition:
(i) must contain the signatures of qualified electors equaling at least
15% of the number of persons registered to vote at the preceding
county general election; and (ii) must also contain the signatures
from at least 15% of the qualified electors residing in that
commissioner's commission district. (4) Recall petitions for elected
or appointed officers of municipalities or school districts must
contain the signatures of qualified electors equaling at least 20% of
the number of persons registered to vote at the preceding election
for the municipality or school district.
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Nebraska

Sec. 32-1303(1)

1) A petition demanding that the question of removing an elected
official or member of a governing body listed in section 32-1302 be
submitted to the registered voters shall be signed by registered
voters equal in number to at least thirty-five percent of the total
vote cast for that office in the last general election, except that (a)
for an office for which more than one candidate is chosen, the
petition shall be signed by registered voters equal in number to at
least thirty-five percent of the number of votes cast for the person
receiving the most votes for such office in the last general election
and (b) for a member of a governing body of a village, the petition
shall be signed by registered voters of the village equal in number to
at least forty-five percent of the total vote cast for the person
receiving the most votes for that office in the last general election.
The signatures shall be affixed to petition papers and shall be
considered part of the petition.

Nevada

Const. Art. 2, Sec. 9

Every public officer in the State of Nevada is subject, as herein
provided, to recall from office by the registered voters of the state,
or of the county, district, or municipality which he represents. For
this purpose, not less than twenty-five percent (25%) of the number
who actually voted in the state or in the county, district, or
municipality which he represents, at the election in which he was
elected, shall file their petition, in the manner herein provided,
demanding his recall by the people

New Jersey

Const. Art. 1. Sec. 2(b)

Any such laws shall include a provision that a recall election shall be
held upon petition of at least 25% of the registered voters in the
electoral district of the official sought to be recalled.

New Mexico

Art. X, Sec 9

The recall petition shall be signed by registered voters:(1) of the
county if the official sought to be recalled was elected at-large; or
(2) of the district from which the official sought to be recalled was
elected; and (3) not less in number than thirty-three and one-third
percent of the number of persons who voted in the election for the
office in the last preceding general election at which the office was
voted upon.

North Dakota

Art. lll, Sec 10

Any elected official of the state, of any county or of any legislative or
county commissioner district shall be subject to recall by petition of
electors equal in number to twenty-five percent of those who voted
at the preceding general election for the office of governor in the
state, county, or district in which the official is to be recalled.
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Ohio Sec. 705.92 A petition signed by qualified electors equal in number to at least
fifteen per cent of the total votes cast at the most recent regular
municipal election, and demanding the election of a successor to the
person sought to be removed, shall be filed with the board of
elections.
Oregon Const. Art. II. Sec. 18(2); "Fifteen per cent, but not more, of the number of electors who

249.870

voted for Governor in the officer's electoral district at the most
recent election at which a candidate for Governor was elected to a
full term, may be required to file their petition demanding the
officer's recall by the people."

South Dakota

Sec. 9-13-30

A petition signed by fifteen percent of the registered voters of the
municipality, based upon the total number of registered voters at
the last preceding general election, demanding the election of a
successor to the mayor, commissioner, alderman, or trustee sought
to be removed shall be filed with the finance officer and presented
by the finance officer to the governing body.

Tennessee

Sec. 6-31-306

A petition, by registered voters equal in number to at least sixty-six
percent (66%) of the total vote cast for the office held by the
incumbent at the last regular election, demanding the recall of the
person sought to be removed shall be filed with the county election
commission, and notice given by the commission of such filing by
publication at least once in the official city newspaper, which petition
shall contain a general statement of the grounds upon which the
removal is sought. The signatures to the petition need not all be
appended to one (1) paper, but each signer shall sign such signer's
name, and shall place thereon, after such signer's name, the date of
signing and such signer's place of residence by street and number, or
by other customary designation
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Washington

Art. 1, Sec. 33; 29A.56.180

"signed by the percentages of the qualified electors thereof,
hereinafter provided, the percentage required to be computed from
the total number of votes cast for all candidates for his said office to
which he was elected at the preceding election . .." Statute: When
the person, committee, or organization demanding the recall of a
public officer has secured sufficient signatures upon the recall
petition the person, committee, or organization may submit the
same to the officer with whom the charge was filed for filing in his or
her office. The number of signatures required shall be as follows:

(1) In the case of a state officer, an officer of a city of the first class, a
member of a school board in a city of the first class, or a county
officer of a county with a population of forty thousand or
more—signatures of legal voters equal to twenty-five percent of the
total number of votes cast for all candidates for the office to which
the officer whose recall is demanded was elected at the preceding
election.

(2) In the case of an officer of any political subdivision, city, town,
township, precinct, or school district other than those mentioned in
subsection (1) of this section, and in the case of a state senator or
representative—signatures of legal voters equal to thirty-five
percent of the total number of votes cast for all candidates for the
office to which the officer whose recall is demanded was elected at
the preceding election.

West Virginia

Sec. 8-12-4(3)

The holding of a special municipal election to submit to the qualified
voters of such city the question of the recall of an elected officer
upon petition bearing the signatures, written in their own
handwriting, of not less than twenty percent of the qualified voters
of such city. Not more than one recall election shall be held with
respect to an officer during his term of office.

Wisconsin

Const. Art. XIlI, Sec. 12; Sec
9.10

Constitution/Statute - a petition for recall of an officer shall be
signed by electors equal to at least 25 percent of the vote cast for
the office of governor at the last election within the same district or
territory as that of the officeholder being recalled.

Wyoming

Sec. 15-4-110(a)

Any elected officer may be removed at any time by the qualified
electors in the following manner: a petition signed by at least twenty-|
five percent (25%) of all the registered electors and demanding an
election of a successor of the person sought to be removed shall be
filed with the city clerk.




DISTRICT COURT, EAGLE COUNTY, COLORADO DA
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Eagle, Colorado 81631
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LING ID: 6010D7DE3B9B3
SE NUMBER: 2020CV 30264

Plaintiff:
TOWN OF AVON, COLORADO, a Colorado home rule
municipality

V.

Defendants:

Case Number: 2020 CV 30264
Div: 3

AVON RECALL COMMITTEE

[PROPOSED] ORDER GRANTING PLAINTIFF’S MOTION
FOR SUMMARY JUDGMENT

The Court, having considered Plaintiff’s Motion for

Summary Judgment (“Motion”), and

being fully advised in the premises, does hereby enter the following relief:

IT IS HEREBY ORDERED:

For the reasons set forth in Plaintiff’s Motion, the Court concludes that the required

number of signatures to trigger a recall election of Town

of Avon (“Town”) Town Councilors

elected in the November 6, 2018, election pursuant to Article XXI, Section 1 of the Colorado

Constitution and C.R.S. § 31-4-502(1)(d) is 496. Therefore, Plaintiff’s Motion is hereby

GRANTED.
IT IS SO ORDERED.

DONE on this day of , 2021

2370880.1

Eagle County District Court Judge
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Plaintiffs: TOWN OF AVON, COLORADO, a Colorado
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V.

Defendant: AVON RECALL COMMITTEE

A COURT USE ONLY A
Attorneys for Defendant Avon Recall Committee
SWEETBAUM SANDS RAMMING PC Case No.: 2020CV30264
Alan D. Sweetbaum, Esq. #13491
Andrew Miller, Esq. #44219 Division: 3

1125 Seventeenth Street, Suite 2100

Denver, Colorado 80202

Phone No.:  (303) 296-3377

Email: asweetbaum@sweetbaumsands.com
amiller@sweetbaumsands.com

DEFENDANT’S RESPONSE TO PLAINTIFF’'S MOTION FOR SUMMARY
JUDGMENT AND
CROSS-MOTION FOR SUMMARY JUDGMENT

Defendant Avon Recall Committee (the “Committee”), responds in opposition to Plaintiff
Town of Avon, Colorado’s (*Avon”) Motion for Summary Judgment (the “Motion”) and submits
its own Cross-Motion for Summary Judgment on the same issue.*

CERTIFICATE OF COMPLIANCE

Undersigned counsel has conferred with Christopher Bryan, counsel for Avon. Mr. Bryan

has indicated that Avon opposes the requested relief.

! The Committee combines its Response with its Cross-Motion pursuant to the Court’s oral
instructions at the March 15, 2021 Status Conference.
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BRIEF SUMMARY

Avon incorrectly calculated the number of signatures required to trigger a recall election
of two Town Councilors and thereby wrongly issued Certificates of Insufficiency and wrongly
failed to hold the required recall elections. Under the statute, the number of signatures required is
25% of the “entire vote cast.” Avon’s interpretation equating “entire vote cast” with “ballots
cast” is contrary to the plain language of the statute, the statute’s legislative history, the Secretary
of State’s implementation of the statute, and is intended to make recall of its current elected
officials more onerous. Instead, “entire vote cast” means exactly that: the number of votes
actually cast in the election. Because Avon concedes that the Committee obtained sufficient
signatures under the correct interpretation of the statute, judgment should be entered directing
Avon to accept the Committee’s petitions and hold recall elections.

RESPONSE TO AVON’S STATEMENT OF UNDISPUTED FACTS

The Committee accepts each of Avon’s “Statement of Undisputed Material Facts” as set
forth on pages 4 through 6 of the Motion and incorporates them herein.

STANDARD OF REVIEW

Summary judgment is appropriate when “the pleadings, depositions, answers to
interrogatories, and admissions on file, together with affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to judgment as a matter
of law.” C.R.C.P. 56(c). The rule is designed to avoid unnecessary trials to further the prompt
administration of justice. Ruscitti v. Sackheim, 817 P.2d 1046, 1048 (Colo. App. 1991). A motion
for summary judgment “must be granted where the facts are undisputed and the opposing party

cannot prevail as a matter of law.” Greenberg v. Perkins, 845 P.2d 530, 531 (Colo. 1993).



Here, the facts are undisputed. The question before the Court is whether “entire votes
cast” means the total votes cast in the race, or the total number of ballots cast. This is a question
of law to which The Committee is entitled to judgment in its favor.

ARGUMENT
A. The Plain Language of the Statue Requires a Recall.

When construing a constitutional provision, the same set of construction rules apply as
when interpreting statutes. See Lobato v. State, 2013 CO 30, § 17. The primary purpose is to
ascertain and effectuate the legislature’s intent. McCoy v. People, 2019 CO 44, § 37. To do so,
courts focus on the language of the statute. Id. The words and phrases are given their plain and
ordinary meanings, are read in context, and construed according to the rules of grammar and
common usage. Id. In effectuating the purpose of the legislative scheme the scheme is read as a
whole, giving consistent effect to all of its parts, and avoiding constructions that would render
any words or phrases superfluous or would lead to illogical or absurd results. 1d. at { 38.

If the statutory language is unambiguous, its plain and ordinary meaning is applied and
there is no need to look further. Carrera v. People, 2019 CO 83, { 18.

The Colorado Constitution and Colorado statutes on this issue are unambiguous. It is the
“entire vote cast” in the election that is used to determine the number of signatures needed on a
recall petition, not the number of “ballots cast” as argued by Avon.

Section 1 of Article XXI of the Colorado Constitution (“Section 1”) allows for any
elective public officer of the state of Colorado to be recalled from office at any time. It
additionally sets forth the procedure required to trigger such a recall as follows:

A petition signed by registered electors entitled to vote for a successor of the

incumbent sought to be recalled, equal in number to twenty-five percent of the

entire vote cast at the last preceding election for all candidates for the position
which the incumbent sought to be recalled occupies...



Colo. Const. Art. XXI, 8§ 1 (emphasis added).
When a recall is attempted for a multi-seat office, the

...petition shall be signed by registered electors entitled to vote for a successor to
the incumbent sought to be recalled equal in number to twenty-five percent of the
entire vote cast at the last preceding general election for all candidates for the
office, to which the incumbent sought to be recalled was elected as one of the
officers thereof, said entire vote being divided by the number of all officers
elected to such office, at the last preceding general election;...

Id (emphasis added).

Section 4 of Article XXI of the Colorado Constitution (“Section 47), allows
municipalities to control the manner in which recalls are conducted, but sets a ceiling for the
number of signature that a municipality can require to trigger a recall vote. Under Section 4, the
municipality

shall not require any such recall to be signed by registered electors more in
number than twenty-five percent of the entire vote cast at the last preceding
election, as in [Section 1] hereof more particularly set forth, for all the
candidates for office which the incumbent sought to be recalled occupies, as
herein above defined.

Id. at § 4 (emphasis added). In this way, the language set forth in Section 1 is also applicable to
municipal recalls.

If Section 4 was not sufficient, the Colorado General Assembly additionally adopted
procedures for the recall of municipal officers that mirror the language of Section 1. Pursuant to
C.R.S. § 31-4-502(1)(d),

The petition shall be signed by registered electors entitled to vote for a successor
of the incumbent sought to be recalled equal in number to twenty-five percent of
the entire vote cast for all the candidates for that particular office at the last
preceding regular election held in the municipality. If more than one person is
required by law to be elected to fill the office of which the person sought to be
recalled is an incumbent, then the recall petition shall be signed by registered
electors entitled to vote for a successor to the incumbent sought to be recalled
equal in number to twenty-five percent of the entire vote cast at the last preceding
regular election held in the municipality for all candidates for the office to which
the incumbent sought to be recalled was elected as one of the officers thereof,



such entire vote being divided by the number of all officers elected to such office
at the last preceding regular election held in the municipality.

(emphasis added).

Both the Colorado Constitution and the Revised Statute contain nearly identical language
requiring that a recall petitioner obtain signatures from a minimum amount equal to 25% “of the
entire vote cast for all the candidates for the office” or “of the entire vote cast for all the
candidates for that particular office” in order to trigger the recall election.

Here, 1,984 ballots were cast by Avon voters. See Motion at 5. Because the election at
issue was a multiple seat election, each voter was allowed to cast a vote for up to four of the
eight candidates. Id. In total, those voters cast 5,276 votes for the candidates of their choosing.
Id. The “entire vote cast” was 5,276 votes. In order to determine the number of signatures needed
to trigger a recall election, the 5,276 is divided by 4 (the number of officers elected in that
election) and multiplied by 25%. Therefore, the total number of signatures needed to trigger a
recall in this instances was 330 ((5,276/4)*25%= 329.75).

Avon argues that “entire votes cast” should include not only those votes cast, but also the
“undervote,” that is, the votes that could have been cast by the voters but were not. Avon counts
the “undervote” as 2,660 and states that the number represents those voters who “voted for at
least one candidate but did not use all four votes allotted to them.” Motion at 5.

Avon’s interpretation is contrary to the plain language of the statute. First, a voter’s
failure or refusal to fill in a bubble in a particular race is not a “vote cast.” Said another way,
failing to cast a vote is not a “vote cast” and cannot be used in calculating the “entire vote cast”
in a particular election. Only those votes actually cast should be included when calculating the

“entire vote cast.”



Second, Avon’s interpretation would render portions of the statute superfluous and
meaningless. Under Avon’s “ballots cast” interpretation, the number of signatures required to
trigger a recall election will always be 25% of the total ballots cast. This would be the same in an
election for a single official (such as a governor’s race) as it would be in a multiple official
election such as the election for Town Counsel, here. Under Avon’s theory, it was completely
unnecessary for the legislature to create the procedure by which the “entire vote cast” is first
added up and then *“such entire vote being divided by the number of all officers elected to such
office at the last preceding regular election held in the municipality.” Especially when discussed
in conjunction with the legislative history in which “entire vote cast” was changed from “ballots
cast,” This is the type of superfluous or illogical construction that the Supreme Court was
concerned about in McCoy. The statute only makes sense when “entire votes cast” is used in its
normal sense: the actual votes cast in the given race. Only then is it logical to divide by the
number of open seats in calculating the number of signatures needed to trigger a recall election.

Third, when inspected more closely, Avon’s calculation is arbitrary. Avon claims that
those undervotes represent voters who may have done so “intentionally and strategically”
(Motion at fn. 9) and that to exclude them would be to exclude the “total expression of opinions”
of those voters (Motion at 11) to the point where they are being disenfranchised (Motion at 14).
Avon’s counting of undervotes, however, contradicts its own expressed goal. For instance, voters
who cast a ballot but, for intentional and strategic reasons, chose not to vote for any candidate in
the Town Council race would seemingly not be included in those who “voted for at least one
candidate but did not use all four votes allotted to them.” According to the language used in its
Motion, such undervotes would not be counted. Similarly, voters who, for equally intentional
and strategic reasons, chose not to return their ballot at all also are making and expression an

opinion but would not be included in the undervote. If the calculation of “entire votes cast” for



the purposes of triggering a recall election includes some person who did not cast a vote in that
particular race, it should include all votes that could have, but were not, cast in that race. This is
the type of absurd interpretation cautioned by the Colorado Supreme Court. See State v. Nieto,
993 P.2d 493, 501 (Colo. 2000) (holding that a statutory interpretation leading to an illogical or
absurd result will not be followed.)

The “entire vote cast” is counted in order to determine the number of signatures required
to trigger a recall election. Included votes that were not actually cast, whether intentional or not,
is contrary to the plain meaning of the statute. Therefore, the statutory requirement should be
25% of the 5,276 votes cast — thereby requiring 330 signatures to trigger a recall. Because Avon
concedes that the Committee collected at least 330 signatures, the Court should order that Avon
move forward with the recall vote.

B. The Legislative History Requires a Recall.

Even if the statutory language is ambiguous, which the Committee contends it is not, the
legislative history demonstrates that “entire votes cast” cannot be the same as “ballots cast” as
argued by Avon. Only if the Court finds that the language is ambiguous, i.e., is susceptible of
multiple reasonable interpretations, may consider other aids to statutory construction, such as the
consequences of a given construction, the end to be achieved by the statute, and the statute’s
legislative history. McCoy, supra,  38.

As addressed above, the consequences of Avon’s interpretation of the statute leads to
absurd and undesirable consequences.

Additionally, the statute’s legislative history is contrary to Avon’s position. The
municipal recall statute was first enacted by the General Assembly in 1947. Under that law, the
number of signatures required to trigger a recall election was “equal in number to forty per

centum of all ballots cast at the last preceding municipal election...” (emphasis added). See S.B.



322, 36th Gen. Assembly, Reg. Sess. (Colo. 1947), Exhibit C to Motion. In 1985, the percentage
was reduced from 40% to 25% of all ballots cast. See S.B. 85-102, 55th Gen. Assembly, Reg.
Sess. (Colo. 1985).

In 1991, the General Assembly amended the statute to include the language that exists
today. It deleted the language of “equal in number to twenty-five percent of all ballots cast...”
and replaced it with “equal in number to twenty-five percent of the entire vote cast...” (emphasis
added). See Exhibit D to Motion at § 31-4-502.

The change is transparent. The statutory language moved from “ballots cast” to “votes
cast.” No longer was the signature requirement based on the number of ballots cast, but is now
simply the number of votes cast in that election.

Avon argues that the obvious implications of this change should be ignored because
Avon could not find direct discussion in a recording of legislative hearing regarding the change.
Whether or not such discussion exist is not the standard. Instead, the legislative history here
demonstrates an intentional break from “ballots cast” to “entire vote cast.” Courts should “give
effect, if possible, to every clause and word of a statute, avoiding, if it may be, any construction
which implies that the legislature was ignorant of the meaning of the language it employed.”
Montclair v. Ramsdell, 107 U.S. 147, 152 (1883). The change is deliberate and clear, “ballots
cast” is no longer the standard used under C.R.S. § 31-4-502.

The case law cited by Avon in support of this position is equally distinguishable. In none
of those cases was the change so abrupt and apparent as the change from “ballots cast” to “entire
vote cast.” For instance, in Walters v. National Ass’n of Radiation Survivors, 473 U.S. 305, 318
(1985), the U.S. Supreme Court was deciding whether the legislatures’ rewording of its
jurisdiction over lower court decisions “against the constitutionality of any Act of Congress” to

decisions “holding any Act of Congress unconstitutional” was meaningful. Unsurprisingly, the



Court held that the terms were synonymous and only looked to legislative history to verify that
no substantive comments were made regarding an intent to bring an “unheralded change in
phraseology to divest us of jurisdiction....” Id.

In Muniz v. Hoffman, 422 U.S. 454, 467-74 (1975), the U.S. Supreme Court was looking
at revisions made to the criminal code in which provisions from other titles were reorganized and
recodified. As reflected in the legislative history, this was a “massive undertaking” in which the
intent was not to change the law, but to perform “substitution of plain language for awkward
terms, reconciliation of conflicting laws, omission of superseded sections, and consolidation of
similar provisions.” Id. at 468-69. Changes were assumed to be non-substantive. There is no
similar legislation here. Moreover, “ballots cast” is not an awkward term that called for
clarification.

Similarly, in Gulf Power Co. v. FCC, 208 F.3d 1263, 1276 (11th Cir. 2000), the 11th
Circuit refused to “read this minor change [in the statute] to effectuate a major statutory shift.”
There, Congress slightly updated the definition of “cable service” to include programming
services that are required for the “selection or use of such video programming....” Id. The
addition of the term “or use,” the Court found, was not significant to justify expansion of the
term “cable service” to include both video and non-video, because if it had meant such a drastic
change “it would have said so.” Id. Here, unlike in Gulf Power, the Colorado legislature did “say
s0” when it changed “ballots cast” to “entire vote cast.” In making this change, the legislature
demonstrated its intent that simply taking 25% of the total number of ballots cast was no longer
acceptable. Instead, 25% of the total vote cast is the new standard.

C. The Secretary of State’s Interpretation Requires a Recall.
Just as a municipality conducts recall elections within its jurisdiction, the Colorado

Secretary of State conducts recall elections on the state-wide level. See Exhibit A, Affidavit of



Caleb Thornton, at § 5. It also serves as a hub for municipalities to direct election related
questions and provide statutory interpretation so that elections are run consistently throughout
the state.

The Colorado Secretary of State oversees and manages recall elections for all state and
certain political subdivision officeholders. Id. Included in its obligations is the determination of
the signature threshold to place a recall question on the ballot. Id.

In determining the number of signatures required to trigger a recall election, The
Colorado Secretary of State must interpret Section 1 of Article XXI of the Colorado
Constitution. Id. at T 7. Again, as discussed above, this language mirrors the “entire votes cast”
language at issue in this lawsuit. The Colorado Secretary of State has interpreted “entire votes
cast” to mean the total number of votes cast in the given election, not the number of ballots cast.
Id. This is relevant because acceptance of Avon’s argument would require a change in policy
and procedure with The Colorado Secretary of State and could throw into question any recall
elections that took place employing that interpretation.

For instance, in the 2018 General Election, a total of 2,566,784 ballots were cast. Id. { 9.
In that election, a total of 2,525,062 votes for governor were cast amongst the four candidates.
See id. That means that 41,722 people cast a ballot but chose not to vote in the governor’s race.
Having received the most votes, Jared Polis was elected governor of Colorado and took office in
2019.

In 2020, a recall of Governor Polis was attempted. In that recall attempt, the Colorado
Secretary of State determined that the number of signatures required to trigger a recall election.
In order to determine the number of signatures required to recall Governor Polis, the Department
of State would use the total votes casts in that particular race (2,525,062) multiplied by .25 for a

total of 631,266 (rounded up to the nearest whole integer) signatures required. Id. § 10. This
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number is 25% of the total votes cast (2,525,062 x 25% = 631,266), not the total ballots cast
(2,566,784 x 25% = 641,696).2

It is immaterial whether the election is a single seat or multiple seat election. “Entire
votes cast” must be interpreted the same across the board. Under its plain language, “undervotes”
are not included in the calculation of signatures needed to trigger a recall.

D. The Consequence of Avon’s Interpretation is that All Recall Elections Will Always
be More Difficult.

If undervotes must be counted as part of the “entire vote cast,” then all recall elections
will require more signatures, not just multiple candidate elections at the municipal level. As
discussed above, the language in C.R.S. § 8 31-4-502 mirrors the language used for recall
elections in Sections 1 and 4 of Article XXI of the Colorado Constitution.

Undervotes do not only occur in multiple seat elections, such as the election for Town
Counsel at issue here. They also occur in single vote elections as described with respect to the
governor’s race, above. If “entire votes cast” is read to include undervotes, then the signatures
necessary to require a recall will be the same as “ballots cast” in every local and statewide race,
no matter how many seats are being elected in each race.

Such a result is in direct contradiction to the plain language of the statute, the legislative
history, and the practices of the Colorado Secretary of State. If Avon’s interpretation is accepted,
then all prior recalls, state-wide, may be put into question.

Instead, by requiring signatures in an amount equal to twenty-five percent of the ballots
cast, Avon is in violation of Section 4. Constitutionally, Avon cannot require that the Committee

obtain signatures from more in number than twenty-five percent of the entire vote cast at the last

2 The total number of ballots case will always equal the total number of votes plus the total
number of undervotes divided by the number of seats being voted on. In a single seat race, the
number is simply divided by one.
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preceding election. Judgment should be entered directing Avon to withdraw its Certificates of
Insufficiency, accept the Committee’s petitions, and immediately hold a recall election.
E. Colorado’s Recall Process Does Not Violate the United States Constitution.

By requiring signatures in an amount equal to twenty-five percent of the entire vote cast
in order to trigger a recall election, no one is being “compelled” to vote (Motion at 22) or
disenfranchised if they chose not to vote or to undervote (Motion at 14, 23). In fact, an undervote
makes it easier to trigger a recall election since there are less total votes cast thereby ensuring
maximum accessibility to the voting system.

The instant question is a far cry from the issues in In re Hickenlooper, 2013 CO 62.
There, the Colorado Supreme Court was considering a Constitutional provision that provided
that a voter could not vote for a successor candidate after a successful recall unless the voter also
voted for or against the recall. Id. at  17. This was a clear case of voter disenfranchisement
because it placed a restriction on the right to vote. As stated by the Colorado Supreme Court, a
“prior participation requirement” is “plainly unconstitutional” as it violates “the right to speak
and the right to refrain from speaking....” 1d. at Y 23-24.

None of the concerns cited in In re Hickenlooper with respect to the First or Fourteenth
Amendment are present here. No one is being compelling to vote in one election in order to
ensure that they can vote in a subsequent election. No person’s right to vote is being denied
because they failed, or chose, not to vote in a separate election. See id. at § 26. Said another way,
each voter, whether they vote, undervote, or abstain completely from voting in a particular race
is treated any differently from voters who do something different. There is no “regulation that
compels voters to take a position on one issue” in order to retain their right to vote in another.

See id. at § 28. The 25% of the “entire votes cast” calculation is just that: a means of calculating

12



the number of signatures required from any registered voter to trigger a recall election. It is not a
restriction on the right to vote.

Avon can cite to no law supporting their proposition that not including undervotes in
calculating the number of signatures needed to trigger a recall election is somehow
unconstitutional because such law cannot exist. Simply put, the right to vote is not being abridge

by the method of calculation. Each voter has the right to cast a vote for all, or fewer, than the

maximum number of candidates. Choosing not to vote, or choosing to vote for fewer than the

maximum, is a decision not to cast a vote. When one does not cast a vote, it is simply not
included in the number of “entire votes cast.” It does not disenfranchise or in any way affect the
right of that individual to vote in future elections.®

If Avon’s argument regarding the constitutionality is correct (that undervotes should be
counted because to do otherwise would be the equivalent of compelling them to vote the
maximum number of votes in order to have their votes included in the calculation of the number
of signatures needed to trigger a recall), then the law leads to the absurd conclusion that it is also
disenfranchising those persons who deliberately choose not to cast any ballot. By not casting a
ballot, those persons also may be an “expression of one’s preference or opinion.” See In re
Hickenlooper, supra, at § 26 (“Conversely, a voter could wish to affirmatively refrain from
answering the recall question due to philosophical or political objections to (or disinterest

regarding) the recall of the incumbent official....”).

3 The 25% threshold of “entire votes cast” is an arbitrary threshold. Nothing in the U.S.
Constitution would prevent the Colorado legislature from changing that threshold to 25% of the
“registered voters” or even a number equal to 50% of the “entire votes cast for the candidate
being recalled.” Under the latter example, voters who cast votes for other candidates would,
under Avon’s theory, be disenfranchised. This cannot be correct.
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Voters who choose not to cast a ballot should be equally protected under the constitution as those
who cast a ballot but choose not to cast the maximum number of votes.

Unlike the right to vote, there is no constitutional right to have a non-vote included in
calculating the number of signatures needed to trigger a recall election. Sections 1 and 4 of
Article XXI of the Colorado Constitution do not infringe on any rights and are therefore
constitutional.

CONCLUSION

“Entire votes cast” mean exactly that: the total of all the votes cast for any candidate in
that particular race. Avon incorrectly and unconstitutionally increased the number of signatures
needed by The Committee to trigger a recall election when it included *“undervotes” in that
calculation. In Avon’s attempt to count non-cast “undervotes,” Avon is subverting the plain
language of the statute and the legislative history. “Entire votes casts” is not equivalent to
“ballots cast.” The Committee requests that the Court deny Avon’s Motion and grant The
Committee’s cross-motion for summary judgment and order the Avon vacate their Certificates of
Insufficiency, accept the Committee’s petitions, and immediately hold recall elections.

The Committee reserves the right to ask the court for reimbursement of its costs incurred
in defense of the petition signers post-ruling by the court on the matter argued herein.

Respectfully submitted this 16th day of April, 2021.

SWEETBAUM SANDS ANDERSON PC

By:_s/ Andrew S. Miller

Alan D. Sweetbaum, #13491
Andrew Miller, #44219

Attorneys for Defendant Avon Recall
Committee
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CERTIFICATE OF SERVICE

I hereby certify that on this 16th day of April, 2021, a copy of the foregoing
DEFENDANT’S RESPONSE TO PLAINTIFF’'S MOTION FOR SUMMARY
JUDGMENT AND CROSS-MOTION FOR SUMMARY JUDGMENT was served via the
Court authorized electronic service upon the following:

Christopher D. Bryan

Andrea S. Bryan

Paul F. Wisor

GARFIELD & HECHT, P.C.
0070 Benchmark Road, Unit 104
P.O. Box 5450

Avon, CO 81620

s/Phyllis Pierce
Phyllis Pierce
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DECLARATION OF CALEB THORNTON

L, Caleb Thornton, declare as follows:

1. I am the Legal, Policy, and Rulemaking Manager of the Elections Division for the
Colorado Secretary of State (“Department of State”).

2. I am authorized to speak on behalf of the Department of State regarding the
statements made in this Affidavit.

3. The basic mission of the Department of State is to collect, secure, and make
accessible a wide variety of public records, ensure the integrity of elections, and enhance
commerce.

4. With respect to elections, the Department of State, among other duties, supervises

statewide and federal elections, maintains the statewide voter registration file, verifies statewide
initiative and referendum petition signatures, and administers Colorado’s Campaign Finance

EXHIBIT A



Laws: and serves as the filing office for unincorporated municipalities and for conflict of interest

disclosure statements.

S. The Department of State oversees and manages recall elections for all state and
certain political subdivision otticeholders (Govemor, Attorney General, Secretary of State, SFate
Treasurer, members of the General Assembly, members of the State Board of Education,
members of the CU Board of Regents, members of the RTD Board of Directors, and District
Attorney). Included in this is the creation and approval of recall petitions and determination of
the signature threshold to place a recall question on the ballot.

6. I am familiar with the policy, procedures, and legal framework implemented by
the Department of State in enforcement of election rules and law and, more specifically, recalls.

T Generally, the signature threshold to place a recall question on the ballot for a
state or certain political subdivision elected official is 25% of the total votes cast at the last
preceding general election for that office. This requirement is based off of the language set forth
in Section 1 of Article XXI of the Colorado Constitution (“...equal in number to twenty-five
percent of the entire vote cast at the last preceding election for all candidates for the position
which the incumbent sought to be recalled occupies...”).

8. In determining the number of signatures required to place a recall question on the
ballot for state or certain political subdivision officeholders, the Department of State calculates
25% of the entire vote cast for that particular position in the last election. The “entire vote cast”
is the number of affirmative votes and does not include ballots in which a vote 1s not cast in that
particular race, which is known as an “undervote”. In this sense, the number of votes cast is often
less than the total number of ballots cast.

9, As an example, at the time of the 2018 General Election there were 3,953,613
registered voters. In that election, 2,566,784 ballots were cast. In the Governor/Lieutenant
Govemor’s race, there were 1,348,888 votes cast for Jared Polis/Dianne Primavera, 1,080,801
votes cast for Walker Stapleton/Lang Sias, 25,854 votes cast for Bill Hammons/Eric Bodenstab,
and 69,519 votes cast for Scott Helker/Michele Poague for a total of 2,525,062 votes cast. This
means that 41,722 registered voters cast a ballot but did not cast a vote in the
Governor/Lieutenant Governor’s race.

~10.  In order to determine the number of signatures required to recall Governor Jared
Polis, the Department of State would use the total votes casts in that particular race (2,525,062)

mult:ip;:'jed by .25 for a total of 631,266 (rounded up to the nearest whole integer) signatures
required.

[signature page to follow]



1 declare under penalty of perjury under the law of Colorado that the foregoing is true and
cofrect.

<qc
Executed onthe |5 day of April, 2021

aleb Thornton



DISTRICT COURT, EAGLE COUNTY, STATE OF
COLORADO

Eagle County Justice Center
885 Chambers Avenue

P.O. Box 597

Eagle, CO 81631-0597

Plaintiffs: TOWN OF AVON, COLORADO, a Colorado
home rule municipality

V.

Defendant: AVON RECALL COMMITTEE

DATE FILED: April 16, 2021 5:06 PM
FILING ID: DFAFEAAACO10A
CASE NUMBER: 2020CV 30264

A COURT USE ONLY A

Case No.: 2020CV30264

Division: 3

ORDER RE: DEFENDANT’S CROSS-MOTION FOR SUMMARY JUDGMENT

THE COURT, having reviewed the Town of Avon, Colorado’s Motion for Summary
Judgment, any response and replies, and having reviewed the Avon Recall Committee’s Cross-
Motion for Summary Judgment, any response and replies, the file, and being advised in the

premises, hereby

GRANTS the Avon Recall Committee’s Cross-Motion for Summary Judgement. The
phrase “entire vote cast” as used in C.R.S. § 31-4-502(1)(d) means all votes cast and does not
include “undervotes,” i.e., ballots that were returned in which the number of choices selected by
the voter in a race is less than the maximum number allowed for that contest.

AND ORDERS the Town of Avon to vacate the Certificates of Insufficiency issued for
the Avon Recall Committee’s petitions, accept those petitions, and immediately hold recall

elections.

Dated this day of , 2021.

BY THE COURT

District Court Judge




DISTRICT COURT, EAGLE COUNTY,
COLORADO

885 Chambers Avenue

PO Box 597
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Plaintiff:
TOWN OF AVON, COLORADQO, a Colorado home
rule municipality

V.

Defendant:
AVON RECALL COMMITTEE

FI EINIBI @Dt BiEECHRIAIEIGCBRA
CAZESN WBEHE R0203(480264

[ COURT USE ONLY [J

Attorneys for Plaintiff:

Christopher D. Bryan, A.R. #35522
Andrea S. Bryan, A.R. #40223
Paul F. Wisor, A.R. #36816
GARFIELD & HECHT, P.C.

0070 Benchmark Road, Unit 104
P.O. Box 5450

Avon, Colorado 81620

Telephone: (970) 925-1936
Facsimile: (970) 925-3008
E-mail: cbryan@garfieldhecht.com
E-mail: abryan@garfieldhecht.com
E-mail: pwisor@garfieldhecht.com

Case Number:
2020 CV 30264

Div: 3

PLAINTIFF’S REPLY IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT AND RESPONSE TO DEFENDANT’S
CROSS-MOTION FOR SUMMARY JUDGMENT

Plaintiff the Town of Avon, Colorado, a Colorado home rule municipality (“Town”), by

and through legal counsel, Garfield & Hecht, P.C., respectfully submits this combined Reply in

Support (“Reply”) of their pending Motion for Summary Judgment (“Motion”) and Response to

Defendant’s Cross-Motion for Summary Judgment, stating as follows:
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Eagle County District Court Case No. 2020 CV 30264

Town of Avon v. Avon Recall Committee

Plaintiff’s Reply in Support of Motion for Summary Judgment and Response to Defendant’s Cross-Motion
for Summary Judgment

Page 2 of 17

l. INTRODUCTION

The parties agree on very little, but they do agree on two key things: (1) that there was an
attempted but unsuccessful recall of a municipal election in Avon and (2) that there are no
genuine issues of material fact that preclude entry of summary judgment in this civil action.

Defendant the Avon Recall Committee’s (the “Committee’”) Response to the Motion and
its Cross-Motion for Summary Judgment (collectively referred to as the “Response™) do little, if
anything, to counter the legal arguments set forth in the Motion warranting summary judgment
for the Town. The Committee’s Response completely ignores Colorado Supreme Court case law
and the plain meaning of the phrase “entire vote cast.” The Committee’s view of the law, unlike
the Town’s, fails to give effect to every provision of constitutional and statutory text in question,
thus leading to absurd and illogical results. The Committee’s interpretation, if accepted, also
violates the First and Fourteenth Amendments of the United States Constitution by diluting the
votes of those who, for strategic reasons or no reason at all, do not allocate the maximum number
of allowed votes for candidates. For purposes of being counted in the calculation of a recall, the
Committee’s approach compels voters to vote for the maximum number of candidates for such
individual voters to be treated equally as their counterparts who choose to allocate all their votes
to candidates for office.

The Court should therefore grant the Town’s Motion and enter summary judgment in

favor of the Town and against the Committee.
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Eagle County District Court Case No. 2020 CV 30264

Town of Avon v. Avon Recall Committee

Plaintiff’s Reply in Support of Motion for Summary Judgment and Response to Defendant’s Cross-Motion
for Summary Judgment

Page 3 of 17

1. ARGUMENT
A. The Town’s interpretation is the only interpretation that is consistent with the
plain meaning of the constitutional and statutory text, the legislative history, and
governing Colorado Supreme Court case law.
1. The phrase “entire vote cast” is not the same as “votes cast.”

The Committee mistakenly contends “entire vote cast” means the same thing as “votes
cast.”? In this instance, the singular word “vote” does not equate to the plural form “votes.”
Under the Committee’s interpretation, the recall signature threshold is based on the affirmative
votes made in favor political candidates (i.e., the number of “check marks” on a ballot) instead of
based on the number of electors who actually participated in the election preceding the attempted
recall. The Town’s argument, on the other hand, is that the plain language in Article XXI,
Section 1 of the Colorado Constitution (“Section 1”) and C.R.S. 8 31-4-502 (the “Recall
Statute”) means that a recall will not be triggered until 25% of the electorate agrees. The Town’s
interpretation is the only one that is consistent with the plain language of the Colorado
Constitution and the Recall Statute, the legislative history of the Recall Statute, and Colorado
case law.

The Committee argues, without citing any authority, that the phrase “entire vote cast”

means “only those votes actually cast should be included” when calculating the recall. Response

at p. 5. This argument ignores the plain and accepted dictionary definition of “vote” as “to

! Throughout its Response, the Committee repeatedly uses the phrase “entire votes cast” instead
of the phrase “entire vote cast” that actually appears in Section 1 of the Colorado Constitution
and in the Recall Statute. It is unknown whether this error is accidental or an intentional attempt
to confuse this Court. But the distinction is significant. And not just constitutionally and
statutorily. The word “vote” is frequently used a collective term, as in the popular phrases “get
out the vote” or “rock the vote”—which are commonly aimed at increasing voter turnout in
elections.
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express an opinion” or “an expression of an opinion or preference,” and the Committee fails to
set forth an alternative plain meaning of the phrase “entire vote cast.” See WEBSTER’S THIRD

NEW INT’L DICTIONARY https://www.merriam-webster.com/dictionary/vote.

Contrary to the Committee’s contention, the phrase “entire vote cast” does not mean the
same thing as “votes cast.” Had the drafters of Article XX1, Section 1 of Colorado Constitution
(“Section 1) or the Recall Statute intended to use the phrase “votes cast” instead of “entire vote
cast,” they easily could have done so, just like several other states have done. See Mot. at p. 21,
Ex. E. In fact, the drafters did use the “votes cast” method instead of “entire vote cast” in Section
4 of Article XXI (“Section 4””) when describing the threshold necessary to trigger a second recall
of an elected official. Section 4 provides that a second recall cannot be attempted “unless the
petitioners signing said petition shall equal 50% of the votes cast at the last preceding general
election.” See Colo. Const. art. XXI, 8§ 4 (emphasis added). The drafters of Section 1 and the
Recall Statute were both aware of the “votes cast” approach and chose not to utilize that
threshold for initial recalls. This Court should not now, in 2021, override those choices.

2. Only the Town’s interpretation gives consistent effect to all parts of the
statutory scheme, breathes meaning to all words and phrases, and avoids
illogical results.

Both the Town and the Committee agree that the Court must endeavor to effectuate the
purpose of the legislative scheme. McCoy v. People, 442 P.3d 379, 389 (Colo. 2019). In doing
so, the Court must read that scheme as a whole, giving consistent, harmonious, and sensible
effect to all of its parts, and must avoid constructions that would render any words or phrases

superfluous or lead to illogical or absurd results. Id. at 389. The Town’s interpretation of “entire

vote cast” yields, without fail, a recall threshold of 25% of the electorate under every single
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electoral scenario. This consistent outcome is the result of fidelity to all provisions of the
Colorado Constitution and Recall Statute, which can only be achieved by reading “entire vote
cast” to mean votes allocated plus undervotes.

Specifically, in reading the statutory scheme as a whole and giving harmony to all parts,
the Court must examine how Sections 1 and 4, which require all races be subject to the same
25% threshold, work in concert with the requirement that in multi-candidate races the entire vote
cast is multiplied by 25% (as are single seat races) and then divided by the number of seats to be
filled (the “Denominator Requirement”).

As noted in the Town’s Motion, the cross-reference in Section 4 to Section 1’s 25%
threshold makes perfectly clear the 25% threshold to trigger a recall is the same threshold for
elections involving single seats as well as multi-seat races. See Mot. at pp. 14-15. That is, the
25% standard is the same for each type of race. This standard is enshrined in the Colorado
Constitution and cannot be altered by state or municipal legislation or overridden by judicial fiat.
See Colo. Const. art V, § 1. In the election at issue, 1,984 Town electors chose to vote for Avon
Town Council candidates. These electors allotted 5,276 total votes to the candidates for Town
Council. There were 2,660 undervotes. Were a mayor elected at-large, there would have
presumably been 1,984 votes. Both the “entire vote cast” approach and “votes cast” approach
yield a 25% recall threshold of 496 signatures. Pursuant to Sections 1 and 4, the same 496
signature threshold should also apply to the Town Council members running for multiple seats.
As we all well know by now, the Town’s “entire vote cast” methodology in a multi-candidate
race also yields 496 signatures while the Committee’s “votes cast” approach yields 330. The

Town’s interpretation meets the requirements of Section 1 and 4. The Committee’s approach

2446846.3



Eagle County District Court Case No. 2020 CV 30264

Town of Avon v. Avon Recall Committee

Plaintiff’s Reply in Support of Motion for Summary Judgment and Response to Defendant’s Cross-Motion
for Summary Judgment

Page 6 of 17

does not, so it is therefore constitutionally deficient.

The Committee insists the Town’s interpretation renders meaningless the Denominator
Requirement. See Response at p. 6. To the contrary, the only way to give meaning to this
“Denominator Requirement” is to adopt the Town’s interpretation of “entire vote cast.” If one
calculated the recall threshold using the “entire vote cast” method and merely stopped at votes
allocated plus undervotes, and multiplied by .25%, without also dividing by the number of seats
to be filed, then the signature threshold for the 2018 election would be 1,984 signatures, i.e., four
times the amount that would have been required for the hypothetical mayor, in violation of
Sections 1 and 4. The drafters, however, recognized that the only way to reach the 25% threshold
required by Sections 1 and 4 (496 signatures in this case) is to utilize the Denominator
Requirement.

It is the Committee’s approach, in fact, that renders the Denominator Requirement
superfluous and inconsistent with Sections 1 and 4. Using the “votes cast” approach, there were
5,276 votes cast in the 2018 election. Multiplying this number by 25% results in signature
threshold of 1,319. At this point, the Colorado Constitution and the Recall Statute require the
Denominator Requirement be applied. Doing so under the “votes cast” approach yields a
signature threshold of 330 signatures, far short of the 496 required by the mandate established by
Sections 1 and 4 that single seat and multi-candidate races be subject to the same threshold. Most
charitably, the “votes cast” approach renders the Denominator Requirement a tool for poorly
estimating the number of signatures required to meet the 25% threshold requirement. More
realistically, the “votes cast” approach renders the Denominator Requirement meaningless, and

Sections 1 and 4 and the Denominator Requirement cannot be consistently read together under
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the “votes cast” approach.

The Denominator Requirement is not illogical as the Committee suggests. It is only
illogical if one wrongly characterizes the Town’s approach to be a “ballots cast” approach, as the
Committee does, rather than votes allocated plus undervotes actually advocated by the Town.?
See Response p. 6. Applying the now well-known formula to the “ballots cast” approach would
result in a signature threshold of 124 signatures, far below the 496 signature requirement for an
at-large candidate, violating Sections 1 and 4’s 25% threshold requirement.

3

To compare and contrast the absurdity that arises from the Committee’s “votes cast”
approach with the consistency of the Town’s “entire vote cast” approach, consider an example
where every voter in the 2018 Town election “bullet-voted” and only cast an affirmative vote for
one candidate for Town Council (instead of using all four maximum allowable votes for that
multi-seat race). In that case, under the Committee’s “votes cast” method, there would have been
1,984 “votes cast” for all Town Council candidates, so, again, only 124 signatures would be
needed?® to trigger a recall of any of the Town Council members, amounting to a mere 6% of the
electorate. But, under the Town’s “entire vote cast” interpretation, the 25% requirement under

Sections 1 and 4 would be met, and the resulting signature threshold would be 496.*

Both the Town and the Committee agree the Court should construe the overall

2 As noted below, if used in 2018, the “ballots cast” approach articulated by the General
Assembly prior to 1991 would yield a signature threshold of 496 signatures as well because the
General Assembly removed the requirement that the ballots cast be divided by four. The formula
only required the ballots be multiplied by 25% (1,984 x .25 = 496).

% Per C.R.E. 201, the Court can take judicial notice of the mathematical facts that 25% of 1,984
equals 496 and that 496 divided by 4 equals 124.

% Here is the mathematical expression: 1,984(.25)/4=496.
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constitutional and statutory scheme as a whole, giving consistent, harmonious, and sensible
effect to all of its parts, and avoid constructions that would render any words or phrases
superfluous or lead to illogical or absurd results. But only the Town’s “entire vote cast approach”
meets that standard.

3. Legislative history supports counting undervotes in “entire vote cast.”

The legislative history of the Recall Statute also shows that the General Assembly has
always believed “ballots cast” and “entire vote cast” to be synonymous such that a recall election
would not be triggered unless at least 25% of the electorate agreed.

As both the Town and the Committee have pointed out, when the Recall Statute was first
enacted in 1947, it provided that the number of signatures required to trigger a recall was “forty
per centum of ballots cast at the last preceding municipal election.” See S.B. 322, 36" GEN.
ASSEMB., Reg. Sess. (Colo. 1947). Notably, there was no requirement the ballots cast be divided
by the number of candidates running in multi-seat elections. The number of ballots cast
accurately captured the electorate participating in the election in question. The threshold
percentage was later changed in 1985 to 25% from 40% in response to a Colorado Supreme
Court decision finding that the 40% statutory requirement was contrary to the Colorado
Constitution. See Shroyer v. Sokol, 550 P.2d 309, 311 (Colo. 1976) (“The 40 percent statutory
requirement is a substantive provision in conflict with the constitution and accordingly must
fall.”). When the General Assembly changed the percentage in the Recall Statute to comply with
the Colorado Constitution, it did not change the “ballots cast” language, a strong indication that
it believed “ballots cast” to be synonymous with the “entire vote cast” language used in the

Colorado Constitution. In 1991, the General Assembly, in conjunction with a large and
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comprehensive municipal “clean-up bill,” amended the Recall Statute and, among numerous
other things, replaced the phrase “ballots cast” with “entire vote cast.”® See Mot. at Ex. D.
Importantly, the General Assembly included the requirement that in multi-seat races the entire
vote be multiplied by 25% and then divided by the Denominator Requirement.

The recordings of the hearings precipitating this change make it apparent that the change
was not intended to change the recall signature threshold. In fact, not one word was uttered at
any of the legislative hearings about the change in the language, further supporting the
conclusion that the General Assembly has always believed that “ballots cast” and “entire vote
cast” are synonymous. At no point was it ever mentioned that this change in language would
drastically reduce the signature threshold to trigger a recall of multi-seat candidates. If the
General Assembly truly intended such a major shift, it would have said so, but it did not. In fact,
had the General Assembly intended such a shift from the threshold established by the “ballots
cast” approach, to a “votes cast” approach, the General Assembly would not have included the
Denominator Requirement. The inclusion of the Denominator Requirement was, as demonstrated
above, necessary to generate the same signature threshold produced by the “ballots cast”
approach.

There is no indication, and the Committee has not pointed to any, that the phrase “ballots
cast” suffered from constitutional infirmity—which is presumably why that language was not
amended in 1989 when the percentage was changed to 25% from 40%. At most, the General

Assembly intended consistency with the Colorado constitutional recall provisions, and it did so

® The Committee erroneously (and misleadingly) claims that the language was changed from
“ballots cast” to “votes cast.” Response at p. 8. As discussed above, the distinction between the
phrase “votes cast” and “entire vote cast” is legally and factually significant.
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with the knowledge the Colorado Supreme Court had ruled in Bernzen v. City of Boulder that a
recall is triggered when 25% of the electorate signs the petition. 525 P.2d 416, 419 (Colo. 1974).
Elected representatives are presumed to know the law. Cannon v. Univ. of Chi., 441 U.S. 677,
696-97 (1979). Had the General Assembly meant to set a threshold advocated for by the
Committee, it would have used the term “votes cast.” The General Assembly had the opportunity
to use “votes cast” but declined to do so.

4. The Committee’s interpretation ignores the Colorado Supreme Court’s decision
in Bernzen recognizing the legislative intent that that the signature threshold
for recalls must always equate to at least 25% of the electorate.

Conspicuously absent from the Committee’s Response is any acknowledgment
whatsoever of the Colorado Supreme Court’s decision in Bernzen. In that case, the Colorado
Supreme Court reinforced what the statutory text and legislative history discussed above makes
clear: that, to trigger a recall of an elected official in a multi-seat position, the signatures of at
least 25% of the electorate (i.e., the ballots cast) are required. Bernzen, 525 P.2d at 415.

The only way to consistently reach the threshold of at least 25% of the electorate
established by the Colorado Supreme Court is under the Town’s interpretation of the Recall
Statute. The Committee’s interpretation, on the other hand, is in direct conflict with Bernzen, as
the threshold for a recall will be consistently less than 25% of the electorate—in this case, that
threshold would be far less, at only 16% of the electorate. By contrast, the Town’s methodology

accords with state law. As Bernzen emphasized, the legislature never intended that a recall would

be triggered by such a “small and unrepresentative minority.” 1d.% Indeed, a multitude of

® Such a low threshold to trigger a recall election would lead to anti-democratic outcomes and
would subvert fair and regular elections, resulting in more frequent hyper-partisan recall efforts.
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municipalities explicitly follow this precedent in their code and charters by expressly requiring a
signature threshold of 25% of the “electorate” or “ballots cast.” See Mot. at p. 14, fn. 4.

The Committee’s interpretation cannot be squared with Colorado Supreme Court
precedent and must be rejected.

5. The Secretary of State’s historical practice is of no probative value to a
determination of the issue before this Court.

While ignoring the case law on the constitutional and statutory phrases, the Committee
relies heavily on an affidavit from the Colorado Secretary of State’s (“SOS”) office regarding
how that office has interpreted Section 1 of Article XXI of the Colorado Constitution. See
Response at pp. 9-11. Among other things, the Committee argues that the SOS” interpretation’
should be deemed persuasive because the SOS serves as a “hub” for election advice to
municipalities. See Response at p. 10. But that is not actually true.

The SOS has no role in the conduct of municipal elections, including recall elections, as
the SOS official who signed a declaration appended to the Response readily acknowledges in a
supplemental declaration that has been recently obtained and which is attached hereto. Exhibit F
(Declaration of Caleb Thornton)® at | 4. As further evidence that the SOS does not, and does
want to, play any role in the conduct of municipal elections, the SOS has recently modified its
rules to make clear that it will no longer process municipal campaign finance complaints. See 8

CCR 1505-6, Rule 17.6 (“Any filing related to a municipal campaign finance matter must be

" The Committee asserts that the SOS “implements” the “statute.” See Response at p. 2. The
SOS, however, does not “implement” either the Recall Statute or the constitutional provision.

& Although this is the only exhibit attached to this Reply, the Town has used continuous lettering

of exhibits in this C.R.C.P. 56 motions practice, so this document is labeled Exhibit F, following
Exhibits A-E that were attached to the underlying Motion.
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filed with the municipal clerk.”).

Moreover, the elections that the SOS directly oversees are all single-officeholder
elections. See Ex. F at 1 5. That is significant because the strategy of bullet-voting plays no role
in single-officeholder elections since voters can only vote for one candidate. But, in multi-seat
elections such as the Town’s Council election, it is highly common (as evidenced by the 2,660
undervotes in the November 6, 2018, election) for voters to express their strong view in favor of
one or more candidates (or disfavor of others) by allocating fewer than the maximum votes
allowed, thereby increasing the chances that their preferred candidate(s) will win. The
Committee’s interpretation partially disenfranchises the multitude of voters who make the choice
to undervote and treats them differently than those who allocate the maximum number of votes.

Furthermore, the SOS elections are, as a matter of law, conducted under Title 1 of the
Colorado Revised Statutes. The Town’s elections, however, are conducted under Title 31. There
is strong evidence that the General Assembly has always intended that the recall threshold for
elected municipal officers occupying multi-seat offices be 25% of the electorate, which is exactly
what the Colorado Supreme Court emphasized in Bernzen, supra. This intent is also supported
by the many municipal codes throughout Colorado that require 25% of the “ballots cast” or
“registered electors” as the threshold for conducting a recall. See Mot. at p. 14. While the
Committee expresses the concern that, if the Town’s interpretation is accepted, it would call into
question prior recall elections, the Court will note that every recall election prior to the 1991
amendment of the Recall Statute in fact would have adhered to the Colorado Constitution under
the pre-1991 “ballots cast” method in the Recall Statute.

There is no evidence that the SOS has ever been asked to address the issue at hand in this
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case. The SOS’s historical practice cannot overcome the dictates of the plain language of the
constitutional and statutory text, the legislative history, applicable Colorado Supreme Court
precedent, and the United States Constitution. The Committee has cited no authority for the
proposition that the SOS’s interpretation is in any way binding, or even persuasive, authority for
this Court. Past practice of the SOS as to a different type of election does not constitute
immutable precedent.

In short, the SOS’ historical practice is of no help to the determination of the issues
presented in this case and should be disregarded by this Court. The fact that the Committee
places so much reliance on the SOS’ declaration demonstrates the weakness of its position under
controlling legal authorities that the Town cites and adheres to.

B. If the phrase “entire vote cast” in Section 1 and the Recall Statute does not
include undervotes, then those provisions are unconstitutional.

The Committee’s assertion that the phrase “entire vote cast” (if it is interpreted S0 as not
to include undervotes) does not “disenfranchise or in any way affect the right of individuals to
vote in future elections” (Response at p. 13) misses the point that the First Amendment to the
United States Constitution protects a citizen’s right to refrain from speaking at all. See Wooley v.
Maynard, 430 U.S. 705, 714 (1977) (holding that the First Amendment protects voters’ right to
refrain from speaking at all). Under the Committee’s interpretation, if a voter allocates a vote for
only one candidate where she could have voted for up to four candidates, then, when it comes
time for calculating a recall threshold, her vote counts less than that of someone who voted for
two, three, or four candidates. In other words, if the Committee has its way, a voter who wants
her participation in an election to count equally to that of other voters for purposes of calculating

a recall threshold must vote for the maximum number of candidates.
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This is analogous to In Re Hickenlooper, where the Colorado Supreme Court held that
the “prior participation” requirement violated the First Amendment because it “compels voters, if
they wish for their vote to matter, to take a position on the recall even if they have no opinion on
or strongly oppose such elections.” 312 P.3d 153, 158 (Colo. 2013). Likewise, under the
Committee’s approach, the provisions at issue here would compel voters, if they wish their vote
to matter as much as other voters (i.e., if they wish to be treated equally), to vote for the
maximum number of candidates even if they have no opinions on those candidates. That is
precisely the type of compelled speech that the Colorado Supreme Court has ruled to be
prohibited by the First Amendment. Id.

The interpretation of “entire votes cast” espoused by the Committee also violates the
Fourteenth Amendment by penalizing those voters who, for whatever reason, do not wish to vote
for the maximum number of Town Council candidates. Although the language at issue in the
Colorado Constitution and the Recall Statute does not completely invalidate a voter’s choice like
the “prior participation” requirement at issue in In Re Hickenlooper, it undeniably dilutes the
weight of those votes for purposes of a recall calculation. And, as the United States Supreme
Court has stated, “the right of suffrage can be denied by a debasement or dilution of the weight
of a citizen’s vote just as effectively as by wholly prohibiting the free exercise of the franchise.”
Reynolds v. Sims, 377 U.S. 533, 555 (1964). The Committee has provided no reason at all, and
certainly no compelling or even rational reason, why a voter who chooses to bullet vote or to
“undervote” should not have her vote weighted the same as others who allocated all of their
votes when the time comes for determining whether or not there should be an election to recall

one or more of those candidates.
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The Committee also resorts to a straw man argument when it mischaracterizes the
Town’s argument by saying the Town believes that registered voters who fail to return a ballot at
all would also be disenfranchised if they are not included in the recall threshold calculation.
That’s false. The Town’s position is that, under any interpretation of “entire vote cast,” one must
actually deposit a ballot to cast a vote. An unreturned ballot is not a cast ballot and is not a cast
vote. Under United States Supreme Court precedent, an unconstitutional burden is not placed on
someone’s right to vote by requiring that they actually deposit a ballot in the first place. See
Burdick v. Takushi, 504 U.S. 428, 433 (1992) (“The Constitution provides that States may
prescribe ‘[tlhe Times, Places and Manner of holding Elections for Senators and
Representatives,” Art. |, 8 4, cl. 1, and the Court therefore has recognized that States retain the
power to regulate their own elections.”) (internal quotations omitted). If a voter has a strong
negative opinion, or no opinion, about any of the candidates or issues on the ballot in an election,
that voter can simply deposit a blank ballot. No one could reasonably say that such a voter didn’t
“vote” in the election. Once an elector participates in an election by actually depositing a ballot,
that voter has the right to be treated on an equal basis as others who also participated in the
election.

And that is precisely the problem with the Committee’s interpretation: it treats those who
participated and did not allocate all of their votes differently from those who did. If a voter wants
her vote to be fully and equally counted when it comes time to calculate the recall threshold, that
voter would be compelled to express a view as to candidates that she may adamantly oppose or
have no opinion on. “Virtually no regulation that compels voters to take a position can pass

constitutional muster.” In Re Hickenlooper, 312 P.3d at 159 (citing Anderson v. Celebrezze, 460
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U.S. 780, 792-93 (1983) and Dunn v. Blumstein, 405 U.S. 330, 336 (1972)). The provisions at
issue do just that if the Committee’s interpretation is adopted and therefore cannot pass
constitutional muster.

Of course, this Court can avoid having to strike down the constitutional and statutory
provisions as unconstitutional if it agrees with the Town’s interpretation. See People v. M.B., 90
P.3d 880, 881 (Colo. 2004) (“If a statute can be construed in a manner that adheres to
constitutional requirements, we must adopt that construction.”). This is yet another reason the
Court should grant the Town’s Motion and enter summary judgment in its favor.

1. CONCLUSION

For the reasons set forth herein, as well as in the Town’s underlying Motion, the plain
language, legislative history, and Colorado case law all dictate that a recall of a municipal
elected official cannot take place unless 25% of the electorate agree. If the Court disagrees, then
the Recall Statute and Section 1 must be deemed unconstitutional. The Court should grant the
Town’s Motion, enter summary judgment in the Town’s favor, and deny the Committee’s Cross-
Motion. Counsel for the Town is invites oral argument on the parties’ C.R.C.P. 56 motions if
doing so would materially assist the Court. The Town respectfully reserves all rights.

DATED: May 7, 2021. Respectfully submitted,

GARFIELD & HEecHT, P.C.

4

Christopher D. Bryan, A.R. #35522
Andrea S. Bryan, A.R. #40223
Paul F. Wisor, A.R. #36816
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

I, the undersigned, certify that, on May 7, 2021, a true and correct copy of the foregoing
PLAINTIFF’S REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT AND
RESPONSE TO DEFENDANT’S CROSS-MOTION FOR SUMMARY JUDGMENT was
filed and served via the Colorado Courts E-Filing System upon the following:

Alan D. Sweetbaum

Andrew Miller

Sweetbaum Sands Ramming PC
1125 Seventeenth Street, Suite 2100
Denver, Colorado 80202

s/Rebekah Ortell
Rebekah Ortell
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1. lamthe Legal, Policy, and Rulemaking Manager of the Elections Division for the Colorado

Secretary of State (“Department of State”).

2. | amauthorized to speak on behalf of the Department of State regarding statements made

in this Declaration.

3. The Department of State oversees and manages recall elections for all state and certain
political subdivision officeholders (Govemor, Attomey General, Secretary of State, State
Treasurer, members of the General Assembly, members of the State Board of Education,
members of the CU Board of Regents, members of the RTD Board of Directors and District
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4. The Department of State has no role in the conduct of municipal elections, including

municipal recall elections.

5. None of the offices for which the Department of State directly determines the number of
signatures needed 1o recall an officer involves the election of multiple candidates 10

multiple seats. ,
Executed on thisS_ day of May 2021, at City and CZWWOI 147//
- Caleb Thorton
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DEFENDANT’S REPLY IN SUPPORT OF CROSS-MOTION FOR SUMMARY
JUDGMENT

Defendant Avon Recall Committee (the “Committee”), replies in support of its Cross-
Motion for Summary Judgment against Plaintiff Town of Avon, Colorado (“Avon”).

BRIEF SUMMARY

Avon’s argument ignores the plain language of the statute. To trigger a recall election in
Colorado, the moving party needs to acquire signatures equal to 25% of the “entire vote cast” in
the prior election for that position. The phrase “entire vote cast” means the number of votes
actually cast in the election. It does not include votes that were not cast, as suggested by Avon.
By including votes that were not cast, Avon’s calculation is the same as 25% of all ballots cast.

It’s argument, therefore, is in direct opposition to the change in statutory language when “all
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ballots cast” was stricken in 1991 by the General Assembly and replaced with “entire vote cast.”
See Exhibit D to Motion at § 31-4-502.

Because “entire vote cast” includes only those votes actually cast in the election, the
Committee obtained sufficient signatures under the statute to trigger a recall election. Judgment
should be entered directing Avon to accept the Committee’s petitions and hold recall elections.

ARGUMENT

A. “Entire Vote Cast” Cannot Be The Same As “All Ballots Cast.”

As addressed in the Committee’s prior briefing, in 1991 the statutory language of C.R.S.
8§ 31-4-502 was changed from requiring signatures equal to 25% of “all ballots cast” to trigger a
recall election and instead now requires 25% of the “entire vote cast.” At a minimum, the phrase
“entire vote cast” must mean something different than “all ballots cast.”

If Avon’s argument was the correct interpretation of “entire vote cast,” there would be no
difference in the calculation of votes needed from when the statute instead used “all ballots cast.”
Take, for example, a single seat election in which there were 1,984 ballots submitted and 1,319
vote cast for that seat (leaving an “undervote” of 665 votes). Under the “all ballots cast” analysis,
the calculation of number of votes needed to trigger a recall election would be 25% x 1,984 =
496.

Under Avon’s theory of “entire vote cast,” the arithmetic is slightly more complicated,
but always leads to the same result as the “all ballots cast” calculation. Here, Avon would add
the number of votes cast (1,319) with the number of undervotes (665) to obtain a total number of
“votes” of 1,984. Notably, the number of ballots returned with a vote cast plus the number of
ballots returned without a vote cast will always be the same as ballots cast. Under Avon’s theory,
the calculation of number of votes needed to trigger a recall election would be 25% x (1,319 +

665) = 496. This is the same result as under the “all ballots cast” analysis. The exact same result



is achieved because the total number of votes cast plus the number of undervotes will always be
equal to the total number of ballots cast.! The change in statutory language must mean
something. Therefore, Avon’s interpretation must be incorrect.

Instead, “entire vote cast” means only those votes actually cast in the election and does
not include ballots that were submitted but did not cast a vote, i.e., undervotes. In our example,
the correct calculation would simply be 25% x 1,319 = 330.

The calculation for a multi-seat race under C.R.S. § 31-4-502 is similar, except that the
number of votes is simply divided by the number of contested seats. Pursuant to the statute, in
these races the total number of votes actually cast in the race is first divided by the number of
contested seats, and then multiplied by 25%. For instance, here, 1,984 ballots were cast in a 4-
seat, at-large, election. Therefore, those 1,984 voters had 7,936 (1,984 x 4) available votes.
However, of those available votes only 5,276 were cast. Therefore, the “entire vote cast” was
5,276 votes. In order to determine the number of signatures needed to trigger a recall election,
the 5,276 is divided by 4 (the number of seats being elected) and then multiplied by 25% to get
330 signatures needed to trigger a recall ((5,276/4) x 25%= 329.75).

Avon argues that “entire vote cast” should include not only those votes cast, but also the
“undervote,” that is, the votes that could have been cast by the voters but were not. Under
Avon’s theory, it is the 7,936 number that is divided by 4 and then multiplied by 25%. The total

available votes (7,936) divided by the number of available seats will always be equal to the

number of ballots cast (7,936/4 = 1,984). This is because it is simply the inverse of the

1 Avon glosses over the fact that, even in single seat races, rarely does any race received votes
from 100% of the ballots submitted. Presumably to avoid an untenable conclusion, Avon states
that “[w]ere a mayor elected at-large, there would have presumably been 1,984 votes” from the
1,984 ballots submitted. Response at 5. Even in the 2018 General Election Governor’s race cited
in the Committee’s prior brief, there were 41,722 registered voters who cast a ballot but did not
cast a vote in that particular race.



calculation used to determine the number of total available votes to beginning with. Under
Avon’s theory, the total number of ballots is multiplied by the number of seats, then divided by
the number of seats, and then multiplied by 25%. Here, that calculation is (1,984 x 4)/4 x 25%. It
is simply a reversion back to “all ballots casts.” Doing so not only causes the legislative change
from “all ballots cast” to “entire vote cast” to have no meaning, but also causes the calculation to
be overly complicated when the legislature could have simply left it at “all ballots cast” instead
of the total number of votes for all candidates divided by the number of candidates.

B. Avon Misunderstands Why the Denominator is Necessary.

The “Denominator Requirement” (dividing the total votes by the number of seats in a

multi-seat race) exists because of the change from “all ballots cast” to “entire vote cast,” and not,

as suggested by Avon, in spite of it. Previously, when the recall standard was 25% of “all ballots
cast,” there was no need to divide by the number of seats being elected because the number of
ballots did not change with the number of seats being vote on. That is, whether a single seat (e.g.,
governor) or multi-seat (e.g., city council) race was being recalled, the 25% of ballots cast would
be the same.

Now, under the “entire vote cast” standard, it is necessary to divide the total number of
actual votes by the number of seats being elected because the total number of votes is not
stagnant like the number of ballots cast. Avon’s argument makes the entire calculation redundant
and unnecessary. For a single seat election the election official must now add up the total votes
plus the total undervotes rather than simply taking the total number of ballots cast (which both
necessarily yield the same result). For a multi-seat election the election official must now add up
the total votes, plus the total undervotes, then divide by the total number of seats available. As

discussed above, this number will always be the same as the total number of ballots cast. If the




1991 bill was truly a “clean-up bill” as argued by Avon, it only made things unnecessarily
complicated and introduced additional opportunity for error.

Instead, the calculation is necessary because the “entire vote cast” is different from the
number of ballots cast. Avon’s position must be rejected.

C. Bernzen is Inapplicable to the Issue Here.

That the Colorado Supreme Court in Bernzen v. City of Boulder, 525 P.2d 416 (Colo.
1974) stated that signatures from at least 25% of the electorate is necessary to trigger a recall
election does not address the issue presented here and, if it does, stands in favor of the
Committee’s interpretation. In Bernzen, the issues before the Colorado Supreme Court were
whether the Courts should inquire into the sufficiency of a statement of grounds for recall after it
was already approved by the municipality (it may not) and whether one can run as a candidate to
succeed oneself after being recalled (one may not). The signature requirement was not an issue in
that case and, therefore, is mere dicta.

Even so, the language is Bernzen is not necessarily determinative to the issue presented
here. The entirety of the discussion of the signature requirement in Bernzen is as follows:

Thus, Colorado is not a state in which official misconduct is necessarily required

as a ground for recall. Rather, the dissatisfaction, whatever the reason, of the

electorate is sufficient to set the recall procedures in motion. The framers, by

requiring that a recall petition contain the signatures of at least 25% of all votes

cast in the last election for all candidates for the position which the person sought

to be recalled occupies, assured that a recall election will not be held in response

to the wishes of a small and unrepresentative minority. However, once at least

25% of the electorate have expressed their dissatisfaction, the constitution

reserves the recall power to the will of the electorate. Courts of law are not to

intercede into the reasons expressed by the majority.
Id. at 419 (citations omitted). The reference to “25% of the electorate” and “25% of all votes cast

in the last election for all candidates for the position” is unclear and can be read in a number of

different ways. For instance, “25% of the electorate” could refer to 25% of all eligible voters. It



could also mean 25% of the persons who submitted a ballot (as advanced by Avon). However,
neither of these are the same thing as “25% of all votes cast,” the other statement made by the
Court. The Committee’s interpretation of the statute is the only one that harmonizes with both of
these statements. 25% of the entire vote cast means exactly that: 25% of all votes cast.?

D. The Secretary of State’s Interpretation of “Entire VVote Cast” is Persuasive.

Avon went to great lengths to obtain another affidavit of the Secretary of State. That
affidavit merely states that the Secretary of State does not conduct local elections. The
Committee never took that position. The affidavit obtained by Avon is irrelevant.

What is relevant is that the Colorado Secretary of State interprets the exact same “entire
vote cast” language as is at issue here. Simply because the Colorado Secretary of State does not
conduct municipal elections or directly oversee any multi-seat elections, does not render its
interpretation of the statute irrelevant. “Entire vote cast” means the same thing with respect to
Colorado election law whether it is found in Article XXI of the Constitution, Title 1 of the
Colorado Revised Statutes, or Title 31 of the Colorado Revised Statutes. In this way, any
decision by this Court will not only affect the election at issue here, but be persuasive authority
in all recall elections.

As outlined in the Committee’s prior brief, the Colorado Secretary of State interprets
“entire vote cast” to only include those votes actually cast for a candidate and does not include
any “undervotes.” As discussed above, this is the only interpretation that makes sense with the

plain language of the statute and with its legislative history.

2 Avon repeatedly dwells on the fact that the Committee, in its prior brief, often includes a
typographical error in using “entire votes cast” instead of “entire vote cast” as the statutory
language. See Response 3 (“The Committee mistakenly contends ‘entire vote cast’ mean the
same thing as ‘votes cast.””). Notably, the Colorado Supreme Court in Bernzen also equates the
two, because the two phrases mean the same thing.



E. There are no Constitutional Concerns with Colorado’s Recall Statute.

Avon argues that it is unconstitutional to not include undervotes in calculating the
number of signatures required to trigger a recall election. There is no basis for this argument. No
voter is disenfranchised by any calculation of the signature requirement that triggers a recall. The
right to vote is a fundamental right. The right to have a particular vote included in the calculation
of the number of signatures required to trigger a recall election is not. The tally is simply the
number of signatures require to trigger a recall election, it is not forcing someone to vote, or
punishing them if they do not.

As address in the Committee’s prior brief, the constitutional concerns found in In re
Hickenlooper, 2013 CO 62, do not exist here. There, the provision in question required that a
voter vote in the recall election before he/she could vote for a successor candidate. 1d. at | 17.
Unlike here, Hickenlooper clearly dealt with the issue of voter disenfranchisement because it
placed a ‘prior participation requirement” on the right to vote. Id.

Under the Committee’s interpretation of “entire vote cast” there is no effect on anyone’s
right to vote. Unlike Hickenlooper, no one is being forced to participate in one election in order
to safeguard their right in a subsequent election. The 25% of the “entire vote cast” calculation is
simply a means of calculating the number of signatures required to trigger a recall election. It
does not restrict the right to vote.

CONCLUSION

The Court should deny Avon’s Motion for Summary Judgment and grant The
Committee’s Cross-Motion for Summary Judgment and order Avon to vacate their Certificates

of Insufficiency, accept the Committee’s petitions, and immediately hold recall elections.



The Committee reserves the right to ask the court for reimbursement of its fee and costs

incurred in defense of the petition signers.

Respectfully submitted this 25th day of May, 2021.
SWEETBAUM SANDS ANDERSON PC

By:_s/ Andrew S. Miller

Alan D. Sweetbaum, #13491
Andrew Miller, #44219

Attorneys for Defendant Avon Recall

Committee
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DISTRICT COURT, EAGLE COUNTY, COLORADO
885 Chambers Ave.; P.O. Box 597
Eagle, CO 81631 DATE FILED: June 28, 2021 9:04 RMI
EA SAUOURR/BSEOINIZY. A
Plaintiff: CASE NUMBER: 2021CA946
TOWN OF AVON, COLORADO, a Colorado home rule
municipality; Case No. 2020CV30264
V.
Div.: 3
Defendant:
AVON RECALL COMMITTEE.

ORDER RE: CROSS MOTIONS FOR SUMMARY JUDGMENT

THIS MATTER is before the Court on Plaintiff’s Motion for Summary Judgment submitted
by Plaintiff Town of Avon, Colorado (the “Town”), by and through counsel, on February 24, 2021
(the “Town’s Motion™). On April 16, 2021, Defendant Avon Recall Committee (the “Committee”)
submitted, by and through counsel, Defendant’s Response to Plaintiff’s Motion for Summary
Judgment and Cross-Motion for Summary Judgment Breakaway West Association’s Motion for
Summary Judgment (the “Committee’s Cross-Motion™).} On May 7, 2021, the Town submitted,
by and through counsel, Plaintiff’s Reply in Support of Motion for Summary Judgment and
Response to Defendant’s Cross-Motion for Summary Judgment (the “Town’s Reply”). On May
25, 2021, the Committee submitted, by and through counsel, Defendant’s Reply in Support of
Cross-Motion for Summary Judgment (the “Committee’s Reply”). Having considered the Motions

and Replies, the Court is fully informed and hereby issues the following Order.

The Committee combined its Response with its cross-motion for summary judgment pursuant to the Court’s oral
instructions during the March 15, 2021 status conference. Plaintiff’s Motion and the Committee’s Cross-Motion
address the same issue.
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I. INTRODUCTION

This matter involves the number of signatures required to trigger a recall of the election of
two Town Councilors in the Town’s November 6, 2018 general election. On November 6, 2018,
the Town held a general election in which eight candidates sought election to the position of Town
Councilor. There were four vacant seats for the position. Each elector could vote for up to four
of the eight candidates. 1,984 electors voted for Town Council candidates and a total of 5,276
votes were cast.

On or about October 12, 2020, the Committee submitted petitions to recall two Town
elected officials: Mayor Sarah Smith Hymes (“Hymes”) and Councilor Tamra Underwood
(“Underwood”). The Town Clerk verified that the petition to recall Hymes contained 425 valid
signatures and the petition to recall Underwood contained 445 valid signatures. The Committee
was subsequently informed that the recall petitions did not contain the required 496 valid
signatures to trigger a recall election.

On November 3, 2020, the Committee resubmitted petitions to recall Hymes and
Underwood as original petitions (collectively, the “Petitions”). The Committee submitted 462
signatures to recall Hymes and 452 signatures to recall Underwood. On November 9, 2020, the
Town Clerk issued Certificates of Insufficiency on grounds that the Petitions lacked the 496
signatures calculated by the Town Clerk to require a recall election pursuant to Article XXI of the
Colorado Constitution and C.R.S. § 31-4-502(1)(d).

The Town initiated this action by the filing of the Complaint on December 1, 2020. It
seeks a declaratory judgment that the Town Clerk correctly calculated the minimum number of

signatures necessary to trigger a recall election under Article XXI of the Colorado Constitution
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and C.R.S. § 31-4-502(1)(d).? On January 11, 2021, the Committee filed its Answer and
Counterclaim seeking a declaratory judgment that its Petitions contain a sufficient number of valid
signatures to trigger a recall election under Article XXI of the Colorado Constitution and C.R.S. §
31-4-502(1)(d).

Both parties have filed motions for summary judgment on their respective claims for
declaratory judgment. The sole issue before the Court is the number of signatures required to
trigger a recall of the election of two Town Councilors in the Town’s November 6, 2018 general
election pursuant to Article XXI of the Colorado Constitution and C.R.S. § 31-4-502(1)(d). There
are no material facts in dispute and the Court may determine the parties’ motions as a matter of
law.

Il. STANDARD OF REVIEW

The purpose of summary judgment is to “permit the parties to pierce the formal allegations
of the pleadings and save the time and expense connected with a trial when, as a matter of law,
based on undisputed facts, one party could not prevail.” A-1 Auto Repair & Detail, Inc. v. Bilunas-
Hardy, 93 P.3d 598, 603 (Colo. App. 2004) (quoting Mt. Emmons Mining Co. v. Town of Crested
Butte, 690 P.2d 231, 238 (Colo. 1984)). Summary judgment should be granted only if there is no
genuine issue as to any material fact, and the moving party is entitled to judgment as a matter of
law. Peterson v. Halsted, 829 P.2d 373, 375 (Colo. 1992). A material fact is a fact that will affect
the outcome of a case. Id. (citing Mt. Emmons Mining Co. v. Town of Crested Butte, 690 P.2d 231,

239 (Colo. 1984)).

2 In the alternative, the Town seeks a declaration that the signature requirements for a recall contained in Article XXI
of the Colorado Constitution and C.R.S. § 31-4-502(1)(d) violate the First and Fourteenth Amendments to the United
States Constitution.
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The burden of establishing the nonexistence of a genuine issue of material fact is on the
moving party. Civil Serv. Comm’n v. Pinder, 812 P.2d 645, 649 (Colo. 1991)(citing C.R.C.P.
56(c); Continental Airlines, Inc. v. Keenan, 731 P.2d 708 (Col0.1987)). The party moving for
summary judgment may satisfy this burden by demonstrating an absence of evidence in the record
to support the nonmoving party's case. Id. Once the moving party has met this initial burden, the
burden shifts to the non-moving party to establish a triable issue of fact. Id. In making this
showing, the party opposing the motion for summary judgment may not rest upon the mere
allegations or denials of his or her pleading but must demonstrate by admissible evidence that a
real controversy exists. Smith v. Mehaffy, 30 P.3d 727, 730 (Colo. App. 2000). A genuine issue
cannot be raised simply by means of argument. A-1 Auto Repair & Detail, Inc., at 603 (citing
Hauser v. Rose Health Care Sys., 857 P.2d 524, 527 (Colo. App. 1993)).

I1l. ANALYSIS

The Town’s position is that the Town Clerk correctly calculated that 496 signatures are
required to trigger a recall of the election of the two Town Councilors in the Town’s November 6,
2018. The Committee proffers that the Town incorrectly calculated the signatures as only 330
signatures are required.

This dispute is one of statutory interpretation. Specifically, it is the meaning of the term
“entire vote cast” within Section 1 of Article XXI of the Colorado Constitution (“Section 1”’) and
C.R.S. 8§ 31-4-502(1)(d). Section 1 sets forth the procedure required to recall an election as
follows:

A petition signed by registered electors entitled to vote for a
successor of the incumbent sought to be recalled, equal in number
to twenty-five percent of the entire vote cast at the last preceding

election for all candidates for the position which the incumbent

sought to be recalled occupies...
Colo. Const. Art. XXI, § 1 (emphasis added).

Page 4 of 9



Section 1 further provides the procedure for recall when candidates are selected to fill
multiple seats:

The said petition shall be signed by registered electors entitled to
vote for a successor to the incumbent sought to be recalled equal in
number to twenty-five percent of the entire vote cast at the last
preceding general election for all candidates for the office, to
which the incumbent sought to be recalled was elected as one of the
officers thereof, said entire vote being divided by the number of all
officers elected to such office, at the last preceding general
election;...

Id. (emphasis added).

Section 4 of Article XXI of the Colorado Constitution (“Section 4”’) allows municipalities
to control the manner in which recalls are conducted; however, it sets a limitation for the number
of signatures that a municipality can require to trigger a recall. That is, the language set forth in
Section 1 is also applicable to municipal recalls. Under Section 4, the municipality:

shall not require any such recall to be signed by registered electors

more in number than twenty-five percent of the entire vote cast at

the last preceding election, as in [Section 1] hereof more

particularly set forth, for all the candidates for office which the

incumbent sought to be recalled occupies, as herein above defined.
Id. at § 4 (emphasis added).

The Colorado General Assembly also adopted procedures for the recall of municipal
officers that is identical to the language of Section 1. C.R.S. 8 31-4-502(1)(d) provides as follows:

The petition shall be signed by registered electors entitled to vote
for a successor of the incumbent sought to be recalled equal in
number to twenty-five percent of the entire vote cast for all the
candidates for that particular office at the last preceding regular
election held in the municipality. If more than one person is
required by law to be elected to fill the office of which the person
sought to be recalled is an incumbent, then the recall petition shall
be signed by registered electors entitled to vote for a successor to
the incumbent sought to be recalled equal in number to twenty-five
percent of the entire vote cast at the last preceding regular election
held in the municipality for all candidates for the office to which
the incumbent sought to be recalled was elected as one of the
officers thereof, such entire vote being divided by the number of all
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officers elected to such office at the last preceding regular election
held in the municipality.
C.R.S. § 31-4-502(1)(d) (emphasis added).

The Colorado Constitution and C.R.S. § 31-4-502(1)(d) respectively mandate that the
signatures required to trigger the recall of an election are equal to 25% “of the entire vote cast for
all the candidates for the office” and “of the entire vote cast for all the candidates for that particular
office.”

The Town contends that the phrase “entire vote cast” means the number of electors who
participated in a given election, which is calculated by the affirmative votes in favor of a candidate,
as well as all votes “strategically withheld” or not cast (“undervotes”). In the election at issue,
the Town counted the “undervotes” as 2,660. The Town calculated the number of signatures
required to trigger a recall as follows:

5,276 votes submitted for candidates + 2,660 “undervotes” = 7,936

7,936 x .25 =1,984

Divided by the number of open seats 1,984/4 = 496 signatures

496/1,984 = 25%.

The Committee asserts that “entire vote cast” means only those votes actually cast, and not
those withheld or undervotes. Its computation of the number of signatures required to trigger a
recall election was as follows:

5,276 votes cast for candidates x .25 = 1,319

Divided by the number of open seats 1,319/4 = 329.75 (rounded to 330) signatures

330/1,319 = 25.02%.

When construing a constitutional provision, the same set of construction rules apply as

when interpreting statutes. See Lobato v. State, 304 P.3d 1132, 1138 (Colo. 2013) (internal citation

omitted). The primary purpose is to ascertain and effectuate the legislature’s intent. McCoy v.

8 An undervote is “an instance where the voter marked votes for fewer than the maximum number of candidates or
responses for a ballot measure.” See Colorado Secretary of State Election Rules, 8 C.C.R. 1505-1, Rule 1.1.44. See
also Motion, at 2, 9.
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People, 442 P.3d 379, 389 (Colo. 2019) (internal citation omitted). To do so, courts focus on the
language of the statute. 1d. The words and phrases are given their plain and ordinary meanings,
are read in context, and construed according to the rules of grammar and common usage. Id. In
effectuating the purpose of the legislative scheme, it is read as a whole, giving consistent effect to
all of its parts, and avoiding constructions that would render any words or phrases superfluous or
would lead to illogical or absurd results. Id. If the statutory language is unambiguous, its plain
and ordinary meaning is applied and there is no need to look further. 1d. (internal citation omitted).

The language of the relevant sections of the Colorado Constitution and C.R.S. § 31-4-
502(1)(d) are unambiguous. Applying the plain and ordinary meaning to the term “entire vote
cast” includes votes cast; not those withheld, undervotes, or otherwise not cast. The legislative
history supports this interpretation. The municipal recall statute was first enacted by the General
Assembly in 1947. Under that law, the number of signatures required to trigger a recall election
was “equal in number to forty per centum of all ballots cast at the last preceding municipal
election...” (emphasis added). See S.B. 322, 36th Gen. Assembly, Reg. Sess. (Colo. 1947). In
1985, the percentage was reduced from 40% to 25% of all ballots cast. See S.B. 85-102, 55th
Gen. Assembly, Reg. Sess. (Colo. 1985). In 1991, the General Assembly amended the statute to
include the statute’s present language. Therein it deleted the language of “equal in number to
twenty-five percent of all ballots cast...” and replaced it with “equal in number to twenty-five
percent of the entire vote cast...” (emphasis added). See Exhibit D to Motion, S.B. 91-69, C.R.S.
8 31-4-502. The amendment changed the signature requirement to trigger a recall based on the
number of ballots cast to the number of votes cast.

The Town argues, inter alia, that its request for inclusion of the 2,660 undervotes or votes

not cast is both consistent with the plain language of the term “entire vote cast” and results in a
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“uniform outcome across elections.” The Town’s interpretation would require application of the
former “all ballots cast” language of the statute; that is, the total number of votes cast plus the
number of “undervotes” or votes not cast, which will always be equal to the total number of ballots
cast. This position is untenable. It is in opposition to the amended statutory language, plain and
ordinary meaning of the term “entire vote cast,” and would require the Court to disregard the
legislative change intended by the General Assembly.

Moreover, while this interpretation of “entire vote cast” may not result in a “uniform
outcome across elections” (25% of the voting electorate), the Town has failed to proffer a
persuasive argument for why such result is required and determinative of the issue before the
Court. The Town relies on Bernzen v. City of Boulder, 525 P.2d 416 (Colo. 1974) for the
proposition that at least 25% of the electorate is required to trigger a recall election. However,
Bernzen, decided in 1974, does not address the issue presented in this matter. In Bernzen, the
Colorado Supreme Court addressed, inter alia, the limitation on judicial review of the sufficiency
of the statement of grounds for recall contained within a petition.

The Court concludes that the term “entire vote cast” within Article XXI of the Colorado
Constitution and C.R.S. § 31-4-502(1)(d) includes those votes cast; not those withheld or
considered “undervotes.” The Court finds that the Committee obtained a sufficient number of
signatures required to trigger a recall of the election of the two Town Councilors in the Town’s
November 6, 2018 general election.

The Court hereby denies the Town’s Motion and grants the Committee’s Cross-Motion.

IV. ORDER

IT IS ORDERED:

1. The Court hereby GRANTS the Committee’s Cross-Motion and DENIES the Town’s
Motion.
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2. The Town is ordered to VACATE the Certificates of Insufficiency, ACCEPT the
Committee’s Petitions, and HOLD recall elections.

3. The parties shall submit a proposed date for the recall elections within seven (7) days
of the issuance of this Order.

So Ordered this 23" day of June, 2021.
BY THE COURT:
S

/ 7 /
» P
_,//<_/_ s -K/ > /{,//7:7/1, 2

T

Russell H. Granger
District Court Judge
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